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1. Is there a legal definition of a franchise
and, if so, what is it?

There is no official or statutory definition of a franchise.
However, the Danish franchise association, “Franchise
Denmark”, uses the following definition in its Code of
Ethics for Franchising, which is a Danish translation
based upon the definition of franchising set out in the
European Code of Ethics for Franchising adopted by the
European Franchise Federation:

“Franchising is a system of marketing goods and/or
services and/or technology, which is based upon a close
and ongoing collaboration between legally and
financially separate and independent undertakings, the
Franchisor and its individual Franchisees, whereby the
Franchisor grants its individual Franchisee the right, and
imposes the obligation, to conduct a business in
accordance with the Franchisor’s concept.”

2. Are there any requirements that must
be met prior to the offer and/or sale of a
franchise? If so, please describe and
include any potential consequences for
failing to comply.

There is no specific legislation nor any governmental
agencies regulating the offer and sale of a franchise.

3. Are there any registration requirements
for franchisors and/or franchisees? If so,
please describe them and include any
potential consequences for failing to
comply. Is there an obligation to update
existing registrations? If so, please
describe.

There are no registration requirements for franchisors
and/or franchisees in Denmark.
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4. Are there any disclosure requirements
(franchise specific or in general)? If so,
please describe them (i.e. when and how
must disclosure be made, is there a
prescribed format, must it be in the local
language, do they apply to sales to sub-
franchisees) and include any potential
consequences for failing to comply. Is
there an obligation to update and/or
repeat disclosure (for example in the event
that the parties enter into an amendment
to the franchise agreement or on renewal)?

There are no specific pre-contractual disclosure
requirements under Danish law. Consequently, there are
no legal requirements to disclose certain information
relating to the franchise prior to entering into the
franchise agreement. However, as a general principle, a
duty of disclosure arises when reasonable commercial
standards of fair dealing require that particular
circumstances should be disclosed when entering into an
agreement. Franchisor’s misrepresentation or mis-selling
of the franchise concept prior to entering into the
franchise agreement may therefore give rise to an action
for breach of the agreement allowing the franchisee the
ordinary remedies for breach. However, ordinary trade
puff cannot constitute a breach of the agreement.

Danish courts are reluctant to award damages for pre-
contractual behaviour when no agreement has been
entered into. The basis of liability for contractual
damages because of breach of an agreement is the
concept of fault (culpa). In addition, liability requires that
the non-breaching party has suffered a loss and that
there is an adequate causal connection between the
breach and the loss. Damages are computed on an
expectation basis, i.e. the non-breaching party shall be
put in the same position as if the agreement had been
performed.

The doctrine of culpa in contrahendo is recognised as a
general principle for pre-contractual behaviour but only
as an exception. As a starting point, pre-contractual
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liability requires a clear breach of the law in the form of
an unfair behaviour or a clear breach of the rules
applicable to the contractual process.

Furthermore, the general conditions of liability in terms
of loss and adequate causal connection must be fulfilled
to impose a pre-contractual liability. Since no agreement
has been entered into, damages will be computed based
on reliance damages.

5. If the franchisee intends to use a special
purpose vehicle (SPV) to operate each
franchised outlet, is it sufficient to make
disclosure to the SPVs’ parent company or
must disclosure be made to each individual
SPV franchisee?

There are no specific pre-contractual disclosure
requirements under Danish law. See question 4.

6. What actions can a franchisee take in
the event of mis-selling by the franchisor?
Would these still be available if there was
a disclaimer in the franchise agreement,
disclosure document or sales material?

There are no legal requirements to disclose certain
information relating to the franchise prior to entering
into the franchise agreement.

Franchisor’s misrepresentation or mis-selling of
information other than the franchise concept may entitle
franchisee to rescind the agreement based on failure of
basic assumptions.

Disclaimers are generally considered legally binding
under Danish law. However, the Danish courts may
adjust the disclaimer or rule that it is invalid based on
the following:

(i) Formation of the agreement. The franchisee must
have subjective knowledge of the disclaimer and its legal
consequences when entering into the agreement in
order for the disclaimer to be binding.

(ii) Interpretation. Unilateral clauses are usually
interpreted against the drafting party, and Danish courts
typically interpret broad disclaimers restrictively.

(iii) Validity. A disclaimer may in exceptional cases be
deemed invalid pursuant to Section 36 of the Contract
Act.

Franchisee’s options for making use of the ordinary
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remedies for breach in a situation where the franchisor
has included a disclaimer in the franchise agreement will
depend on the specific wording of the disclaimer and
whether the disclaimer is adjusted or ruled invalid based
on the test explained above.

7. Would it be legal to issue a franchise
agreement on a non-negotiable, “take it or
leave it” basis?

Yes. The franchisee can decide to enter into a franchise
agreement on the terms proposed by the franchisor or
refuse the franchisor’s offer. However, as explained
above, the Danish courts may adjust onerous agreement
terms, such as disclaimers. In the event of a dispute
arising out of a franchise agreement, the Danish courts
will take into account that the franchise agreement is
drafted unilaterally by the franchisor and that there may
be an imbalance between the parties where the
franchisee is considered the weaker party in need of
protection. Consequently, extremely onerous or
unreasonable clauses of the franchise agreement may
be considered non-binding on the parties, interpreted
restrictively or found invalid.

8. How are trademarks, know-how, trade
secrets and copyright protected in your
country?

Trademarks can be protected in accordance with the
Trademark Act in two different ways, either by
registration of a trademark with the Danish Patent and
Trademark Office, or by commencement of use of a
trademark. If the trademark does not have the required
distinctive character at the commencement of use, the
right is established if and when a distinctive character is
created by the use of the mark.

Know-how is not defined by statute but can be protected
by the provisions of the Trade Secrets Act. When drafting
a franchise agreement, the franchisor’s know-how is
usually protected by detailed provisions of
confidentiality, both during the term of the agreement,
and also after the agreement has expired.

It follows from the rules in the Trade Secrets Act that a
contractual party, such as a franchisee may not (unless
authorised) pass on or make use of the other party’s
trade secrets such as technical or commercial
information and know-how. Only specific information is
protected and the categorisation as a trade secret
presupposes that the information is not generally known,
represents a commercial value and has been subject to
reasonable measures in order to ensure that the
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information concerned will be kept secret. Actions in
conflict with this prohibition may incur liability to pay
damages under the general rules of Danish law as well
as a fine or imprisonment for a period up to one and a
half years.

There is no general requirement as to form in regards to
protection of copyrights under Danish law. The
acquisition of a copyright commences without
observation or fulfillment of any formalities, such as e.g.
registration, notification, application or deposition. The
copyright comes into existence as part of the creation of
the work/piece.

9. Are there any franchise specific laws
governing the ongoing relationship
between franchisor and franchisee? If so,
please describe them, including any terms
that are required to be included within the
franchise agreement.

There is no legislation that makes express provisions for
franchising in Denmark. This means that every aspect of
franchising is regulated by the general rules of law.

The Contracts Act and general principles of contract law
apply to franchise agreements. The overall principle in
Danish contract law is the principle of freedom of
contract (i.e., the parties are free to decide the contents
of their agreement). However, the drafting (or carrying
out) of a franchise agreement may be regulated by
various mandatory rules. In particular, certain statutory
rules such as the Competition Act, the Marketing
Practices Act, the Business Lease Act, the Product
Liability Act, the Salaried Employees Act and the Act on
Interest on Overdue Payments may restrict the parties’
room for manoeuvre.

Among the rules to be considered in the Contracts Act
when drafting (or carrying out) a franchise agreement is
the general clause in Section 36. Section 36

stipulates: “An agreement may be amended or set aside,
in whole or in part, if its enforcement would be
unreasonable or contrary to principles of fair conduct.
The same applies to other legal transactions”.

Danish courts are reluctant to apply Section 36 on
commercial agreements, but it may be applied where
there is an evident discrepancy between the parties’
bargaining positions. Where the franchise agreement is
silent, the parties’ relationship may be regulated by
general principles applicable to commercial
relationships. Such principles may be found in the Sale
of Goods Act as well as in the Commission Act and the
Commercial Agents Act. However, the principle
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regarding payment of compensation for goodwill at
termination in the Commercial Agents Act will only
applytby analogy in very exceptional cases.

Case law is also a relevant source of law in relation to
franchising, especially where an earlier decision has
been made in the superior courts. Possible precedents
may be found primarily in various law reports. However,
not many precedents relating to franchising have been
published. This may be because many franchise
agreements refer disputes to be settled by arbitration
and not by the ordinary courts.

Furthermore, the Danish Franchise Association has
adopted a Code of Ethics based on the European Code of
Ethics for Franchising adopted by the European
Franchise Federation, which is binding for its members.
The Code of Ethics may be taken into account when
determining the existence of general principles applying
to franchise agreements.

There are no mandatory clauses required in franchise
agreements according to Danish law.

10. Are there any aspects of competition
law that apply to the franchise transaction
(i.e. is it permissible to prohibit online
sales, insist on exclusive supply or fix
retail prices)? If applicable, provide an
overview of the relevant competition laws.

The Danish competition rules, which are found in the
Competition Act and executive orders issued on the
basis of the Act, are in all relevant aspects identical to
the EU competition rules. In particular, the European
Commission’s Block Exemption Regulation for vertical
agreements has been incorporated into Danish law. This
means that issues of online sales, exclusivity/exclusive
supply, retail price maintenance, pricing, product ties, e-
commerce and fullline forcing are treated in the same
way under Danish law as under EU competition law.

If there is no provision in the franchise agreement about
exclusivity, the franchisor is free to appoint other
franchisees in the same territory and to sell the products
or services in competition with the franchisee. The
franchisor must, however, observe the contractual duty
of loyalty meaning that the franchisor also has to look
after the franchisee's interests and may not act contrary
to the prerequisite of the franchise relationship.

11. Are in-term and post-term non-compete
and non-solicitation clauses enforceable?
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The Danish competition rules are in all relevant aspects
identical to the EU competition rules, and non-compete

obligations are therefore treated in the same way under
Danish law as under EU competition law.

Accordingly, a non-compete obligation relating to the
products or services purchased by a franchisee is
permitted for the duration of the franchise agreement
and for a period of one (1) year after termination of the
franchise agreement, provided that the obligation is (i)
necessary to maintain the common identity and
reputation of the franchised network, (ii) limited to the
premises and land from which the franchisee has
operated during the agreement period and (iii)
indispensable to protect knowhow transferred from the
franchisor to the franchisee.

Pursuant to section 3 of the Act on Restrictive
Employment Covenants, a Danish employer cannot enter
into a non-solicitation clause, which restricts the
employment of employees comprised by Danish law.

12. Are there any consumer protection
laws that are relevant to franchising? Are
there any circumstances in which
franchisees would be treated as
consumers?

The Marketing Practices Act includes statutory rules on
consumer protection and applies to franchising
structures in Denmark.

When entering into a franchise agreement, the
franchisee is considered to act in the course of business,
and the franchisee will therefore not be treated as a
consumer in accordance with any of the Danish laws
concerning consumer protection. However, the parties’
position of strength may be of relevance in relation to
Section 36 in the Contracts Act (see Question 9).

13. Is there an obligation (express or
implied) to deal in good faith in franchise
relationships?

Danish contract law recognises the principle of good
faith. This means that the parties to an agreement are
obliged to care for each other’s interests and to give
each other information that is necessary to mitigate
losses, as well as to avoid acting contrary to previous
behaviour and to avoid an abuse of rights.

The principle of good faith has not been expressed in
any statutory provision, but its existence is presupposed
in some statutes, for example in Section 36 of the
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Contracts Act.

Unfair actions and omissions as well as actions and
omissions carried out in bad faith by a contracting party
may give rise to an action for breach of the agreement.

14. Are there any employment or labour
law considerations that are relevant to the
franchise relationship? Is there a risk that
the staff of the franchisee could be
deemed to be the employees of the
franchisor? What steps can be taken to
mitigate this risk?

According to Danish law, a franchisee is generally
considered a separate and independent business partner
to the franchisor. However, depending on the intensity of
the parties’ cooperation and provided that the franchisee
is a natural person, the franchise relationship may be
qualified as a camouflaged employment relationship
governed by general principles of employment law,
whereby the franchisee (and therefore also the staff of
the franchisee) is considered similar to an employee, as
the weaker party in need of protection. There is also a
risk that mandatory rules such as the Salaried
Employees Act will apply, as well as statutory tax law
relating to employment relationships.

Whether the franchise relationship is to be considered a
camouflaged employment relationship depends on an
overall assessment of the circumstances of the case,
including the wording of the franchise agreement and
the parties’ execution thereof. Among the factors to be
considered is the extent to which the franchisee may
manage its own hours, the extent to which the
franchisee is taking on a financial risk by paying for the
business premises and any employees, whether the
remuneration to the franchisee is determined by the
franchisee’s performance or the time spent, etc.

15. Is there a risk that a franchisee could
be deemed to be the commercial agent of
the franchisor? What steps can be taken to
mitigate this risk?

According to Danish law, franchisees are normally
treated as independent distributors purchasing and
selling goods in their own name and for their own
account, and the franchisors are thus acting as suppliers.
There are no specific Danish rules on either distribution
or franchise agreements.

Under Danish law, a commercial agent does not act as
an independent distributor for its own account and the
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main task for a commercial agent is to obtain quotations
on behalf of the principal. Consequently, the risk that a
franchisee could be deemed a commercial agent of the
franchisor is low.

It is possible to include provisions in the franchise
agreement providing for the franchisee to act as a
commission agent. It would also be possible to include
provisions providing for the franchisee to act as a
commercial agent. This would not modify the nature of
the franchise agreement as such, but it would constitute
an “agreement within the agreement”, which would be
governed by the Commission Act or the Commercial
Agents Act, as the case may be. It should be emphasised
that the Commercial Agents Act is based on an EU
Directive that embodies a number of mandatory
provisions serving to safeguard the interests of the
agent by ensuring certain minimum rights.

In particular, the provisions in the Commercial Agents
Act relating to goodwill at termination and minimum
notice of termination may not be deviated from to the
detriment of the agent through an agreement stipulating
that foreign law shall apply, if the legal relationship
would otherwise be governed by the Commercial Agents
Act. Therefore, if the franchisee acting as an agent has
its place of business in Denmark, these provisions will
apply regardless of any choice of law clause contained in
the franchise agreement.

16. Are there any laws and regulations that
affect the nature and payment of royalties
to a foreign franchisor and/or how much
interest can be charged?

No specific restrictions apply. However, charging of
royalties pursuant to the franchise agreement must in
general be fair and within the scope of Section 36 of the
Contracts Act.

17. Is it possible to impose contractual
penalties on franchisees for breaches of
restrictive covenants etc.? If so, what
requirements must be met in order for
such penalties to be enforceable?

As mentioned above, the overall principle in Danish
contract law is the principle of freedom of contract and
the parties are free to decide the content of their
agreement. Consequently, the franchisor may impose
contractual penalties on a franchisee for breaches of
restrictive covenants. However, a manifestly unfair
clause imposing contractual penalties may be amended
or set aside pursuant to Section 36 of the Contracts Act.
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18. What tax considerations are relevant to
franchisors and franchisees? Are franchise
royalties subject to withholding tax?

There is no tax regulation or tax code applicable
specifically to franchising structures in Denmark. Hence,
the taxation of a franchise in Denmark depends on
whether the franchise is subject to personal tax or
corporation tax. Furthermore, the Danish tax system
distinguishes between taxpayers domiciled in Denmark
and abroad.

Individuals and companies domiciled outside Denmark
can be subject to a limited tax liability to Denmark
regarding a number of specified income types. Foreign
persons and companies are, however, obviously often
subject to tax liability in another jurisdiction as well. To
avoid double taxation for limited liable taxpayers,
Denmark has entered into a large number of double-
taxation treaties. Further, Denmark has implemented
various EU directives seeking to eliminate double
taxation.

Royalties

Royalties received from a Danish source are subject to
limited tax liability. Thus, Denmark will withhold tax on
royalty (e.g., from a Danish franchisee to a foreign
franchisor). The withholding tax rate on royalties is 22
per cent (2023). However, for royalties paid to recipients
domiciled in a jurisdiction with which Denmark has
entered into a double-taxation treaty, the state in which
the beneficial owner of the royalty is domiciled generally
has the exclusive right to tax the royalty payment.
Additionally, Danish tax on royalties between group-
related companies in the EU is normally waived pursuant
to the EU Interest and Royalties Directive.

Corporation Tax

A company is domiciled and subject to full tax liability in
Denmark if the company is registered with the Danish
Business Authority or if the management of the company
has its principle place of business in Denmark.

Companies are subject to 22 per cent tax (2023) on
income, capital gains, interests, etc. Companies can
deduct from taxable income expenses incurred when
obtaining, ensuring or maintaining the taxable income,
though with certain limitations. Additionally, companies
can obtain a deduction from amortisation of assets.
Finally - with some limitations - losses realised on tax
relevant assets, such as debt and real estate (limited to
deduction in gains realized on real estate), are
deductible. For non-domiciled companies, withholding
taxes on income from Denmark is particularly relevant.
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Most importantly, Danish withholding taxes may apply to
royalties, dividends and interests.

Personal Tax

An individual is subject to personal tax on employment
income. Furthermore, income derived from self-
employment is subject to personal tax.

An individual is fully liable for tax in Denmark, if the
individual is domiciled in Denmark or has been present
in Denmark for a continuous period of at least six
months (including short stays abroad in the form of
vacations).

An individual is subject to tax on salary, profits from self-
employment, capital gains, interests, dividends,
pensions, etc.

For employed individuals, the expenses qualifying for a
deduction are very limited; hence, for example, certain
work-related transport and interest expenses on debt
are deductible.

A personal business tax regime is applicable to self-
employed individuals to allow for a harmonised taxation
of personal businesses and companies. The tax rate
applicable to self-employment income under this regime
is 22 per cent (2023). Operating costs, such as salary,
rent, travel expenses, insurance, training, etc., are
deductible from self-employment income (such
deductions may also be obtained outside the tax regime
for self-employed individuals).

When self-employment income is extracted from the
franchise business by the franchisee for personal use it
will be subject to ordinary salary tax with a progressive
net tax rate of up to 56.5 per cent, including labour
market contribution and optional church tax (2023). The
tax already paid on the self-employment income will be
credited in the personal tax for the individual.

19. How is e-commerce regulated and does
this have any specific implications on the
relationship between franchisor and
franchisee? For example, can franchisees
be prohibited or restricted in any way from
using e-commerce in their franchise
businesses?

There is no specific e-commerce regulation in Denmark.
There are, however, some limitations on the franchisor’s
right to prohibit or restrict in any way franchisees from
using e-commerce in their franchise businesses, which
follows from the competition rules. The Danish
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competition rules are in all relevant aspects identical to
the EU competition rules, and restrictions on the
franchisee’s right to online sales are therefore only
lawful under Danish law to the extent permissible under
the EU competition rules.

20. What are the applicable data
protection laws and do they have any
specific implications for the
franchisor/franchisee relationship? Does
this have any specific implications in the
franchising context?

The General Data Protection Regulation (GDPR) and the
Danish Data Protection Act (the DDPA) apply to the
processing of personal data, with the DDPA providing the
supplements and the derogations of the GDPR. The
GDPR and the DDPA entered into force on 25 May 2018
and replaced the former Danish Personal Data Act and
the underlying Directive. The GDPR and the DDPA
provide a framework within which the processing of
personal data may take place. For example, the GDPR
requires that all processing of personal data complies
with the general principles for the processing of personal
data, and that all processing of personal data has a legal
basis for the processing.

One of the general principles of GDPR is the principle of
accountability. According to this principle data controller
(e.g., a franchisee) is responsible for, and must be able
to demonstrate, compliance with the GDPR - an
obligation that goes hand in hand with the franchisee’s
obligation, under certain requirements, to maintain a
record of the processing activities carried out by the
franchisee.

Due to the cooperation between (potential exchange of
personal data) a franchisor and a franchisee, it is
important that the parties determine their roles with
regards to a potential processing of personal data, i.e. if
they act as sole data controllers, data processors, or
joint controllers. This would be relevant, e.g. in a
situation where a franchisor offers a centralized IT-
system to the franchisees.

Further, the parties must take into special consideration
the regulation regarding the transfer of personal data to
third countries outside the EU/EEA. By way of example,
certain requirements must be met when a data
controller (e.g., a franchisee) transfers personal data of
customers or employees to a franchisor outside the EU
or EEA. Such transfers must be carried out in accordance
with GDPR Chapter V and shall be subject to appropriate
safeguards.
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21. Is the franchisor permitted to restrict
the transfer of (a) the franchisee's rights
and obligations under the franchise
agreement or (b) the ownership interests
in the franchisee?

Under Danish law, there are no mandatory rules in
relation to the transfer of the parties’ rights and
obligations under an agreement, or the transfer of the
ownership interests in the parties. Therefore, the parties
are free to agree on any restrictions of the transfer of
the franchisee’s rights and obligations under the
franchise agreement, or the transfer of the ownership
interests in the franchisee.

22. Does a franchisee have a right to
request a renewal on expiration of the
initial term? In what circumstances can a
franchisor refuse to renew a franchise
agreement? If the franchise agreement is
not renewed or it if it terminates or
expires, is the franchisee entitled to
compensation? If so, under what
circumstances and how is the
compensation payment calculated?

The franchisor has no duty to renew the franchise
agreement upon expiration of the initial term, unless
such extension right has been expressly agreed between
the parties. The franchisee may request a renewal upon
expiration of the initial term, however, the franchisor is
entitled to refuse such request from the franchisee.

Danish law does not recognise a compensation to the
franchisee where the termination of the agreement is
lawful, except possibly only in exceptional cases offering
very special circumstances, which according to case law
relating to distributors could be the case, if the
distributor has not been duly compensated for its efforts
due to the (short) duration of the agreement.

This could be the case if a distributor, despite fixing its
own resale prices and otherwise being responsible for
the commercial risks, has not been duly compensated
for its investments, etc. at termination; for example, if
the duration of the agreement was very short, and if the
distributor also actively transfers the customer records,
etc. to the supplier at termination, provided that the
identity of the customers is not generally known. In a
case before the Danish Supreme Court on 25 April 2000,
a terminated dealer was, under very special
circumstances, awarded compensation in the amount of
200,000 Danish kroner. In the ruling, the Supreme Court
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clearly stated that under normal circumstances an
independent distributor will not be entitled to any
compensation upon termination of the distributorship.

However, in this specific case, the Supreme Court
awarded the terminated dealer the compensation
mentioned with reference to the fact that the
termination of the dealership had taken place with no
reasonable explanation and without taking the dealer’s
interests into consideration (very disloyal behaviour
towards the terminated dealer), and with reference to
the fact that the terminating supplier in question had
taken over the customer base built up by the dealer,
thereby preventing the dealer from being duly
compensated for its investments in marketing, etc.

23. Are there any mandatory termination
rights which may override any contractual
termination rights? Is there a minimum
notice period that the parties must adhere
to?

Danish law does not require a minimum notice period for
the parties to terminate a franchise agreement and the
parties are therefore free to agree the notice period. As
regards franchising, there are no mandatory termination
rights, which may override the contractual termination
rights, however, if a short notice period has been
agreed, the courts may in rare circumstances establish a
reasonable notice period applying section 36 of the
Contracts Act.

If the parties have not agreed a notice period, the
franchise agreement may be terminated with a
reasonable notice period considering all circumstances,
including the duration of the franchise relationship. A
notice period of six months is normally considered
reasonable also in situations where the parties’
relationship has lasted for several years (according to
case law also if it has lasted more than 20 years).

24. Are there any intangible assets in the
franchisee’s business which the franchisee
can claim ownership of on expiry or
termination, e.g. customer data, local
goodwill, etc.

In general, all intellectual property attained during the
term of the franchise agreement belongs to the
franchisor. Also, a franchisee is usually not entitled to
compensation for building up customer date, local
goodwill, etc. after expiry or lawful termination of the
franchise agreement.
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25. What due diligence should both the
franchisor and the franchisee undertake
before entering into a franchise
relationship?

It is essential and highly recommended that both the
franchisor and the prospective franchisee thoroughly
investigate their proposed franchise opportunities and
do a proper legal, financial, and commercial due
diligence before entering into a franchise relationship. It
is recommended that the parties gain insight about, i.a.
the other party’s management, shareholders, beneficial
owners, experience, other business partners, finances,
anti-bribery and money laundering policies, export
sanction policies, and any other regulatory policies.

There are no specific legislation or rules in Denmark,
which impose any obligations in relation to due diligence
on any of the parties in a franchise relationship, apart
from any sector specific rules (e.g. KYC or AML
requirements).

26. How widespread is franchising and
what are the most active sectors? Are
there any specific economic, cultural or
regulatory issues that make franchising
particularly attractive?

Franchising as a business concept and business
expansion concept has grown significantly in Denmark
over recent years as a result of foreign franchise
systems being established in Denmark as well as Danish
companies expanding through the use of franchise
systems. Franchising as a business model is now
common in Denmark, however, not to the same degree
as in other countries, e.g. the United States.

Businesses of all sizes from low range start-ups to blue
chip companies uses franchise in Denmark and the most
active sectors for franchises in Denmark are typically in
the fields of restaurants or retail. Furthermore,
franchising can be found in a large range of Danish
sectors, e.qg. fashion, groceries, and education centres.

Franchising is an attractive business expansion model in
Denmark as Danish law contains no express provisions
applying to franchising. Consequentially, all aspects of
franchising are regulated by the general rules of law and
the overall principle in Danish contract law is the
principle of freedom of contract (meaning that the
parties are free to decide the contents of their
agreement). Therefore, franchising is easily accessible in
Denmark, and consequently, an attractive business
expansion model. Apart from that, there are no specific
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economic, cultural, or regulatory issues that make
franchising particularly attractive in Denmark.

27. Is there a national franchising
association? Is membership required? If
not, is membership commercially
advisable? What are the additional
obligations of the national franchising
association?

Yes, in Denmark the national franchising association is
named “Franchise Danmark”, which is an interest group
for Danish companies involved in franchising. Franchise
Danmark has issued a code of ethics, which is based on
the European Code of Ethics for Franchising adopted by
the European Franchise Federation. Franchise Danmark
works towards ensuring that franchising is conducted in
accordance with the code of ethics in Denmark.

Membership is not required, but may be commercially
advisable to franchisors, franchisees as well as
consultancies providing counselling and other services to
franchisors and franchisees.

Franchisors with a membership in Franchise Danmark
are required to operate a franchise system, which is
compliant with Danish law and the code of ethics.

28. Are foreign franchisors treated
differently to domestic franchisors? Does
national law/regulation impose any
debt/equity restrictions? Are there any
restrictions on the capital structure of a
company incorporated in your country with
a foreign parent (thin capitalisation rules)?

Foreign franchisors are not and may not be treated
differently from domestic franchisors.

As a member of the European Union, Denmark is
committed to observe the principle of free movement of
goods, persons, services and capital, and the general
prohibition against discrimination on grounds of
nationality. Consequently, there are no market entry
restrictions or other approval requirements that apply to
foreign franchisors in Denmark. This also applies to
foreign franchisors from outside the EU.

However, persons who are not residents of Denmark and
who have not previously been resident in Denmark for a
total period of five years may only acquire title to real
property in Denmark after having obtained permission
from the Ministry of Justice. This also applies to
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companies that do not have their registered office in
Denmark, such as foreign franchisors.

EU or EEA nationals may acquire an all-year dwelling in
Denmark without obtaining permission from the Ministry
of Justice on certain conditions. The same applies to
companies established in accordance with the law of an
EU or EEA Member State that have established branches
or agencies in Denmark or intend to do so or plan to
deliver services in Denmark.

It is a requirement that the property will serve as a
necessary all-year dwelling for the acquirer or that the
acquisition is a precondition for engaging in self-
employed activities or providing services.

It is a general requirement under Danish company law
that all companies are incorporated with a share capital
of @ minimum of DKK 40.000 for private limited liability
companies (in Danish: “Anpartsselskab” or “ApS”) or
DKK 400.000 for public limited liability companies (in
Danish: “Aktieselskab” or “A/S"). The capital contribution
to companies can be made in the form of cash or values
other than cash - so-called “contributions in kind".
However, these requirements do not apply to the
establishment of Danish branches of foreign companies,
as the branch is considered to be an integral part of the
foreign main company (a department of the foreign
company).

The Danish Companies Act is fundamentally based on a
mindset that companies must have a certain degree of
freedom to arrange their capital structure. However, the
management in all types of Danish businesses has a
responsibility to ensure a proper organization of the
business, including that the financial resources of the
company are adequate at all times, and that the
company has sufficient liquidity to meet its current and
future liabilities as they fall due.

For Danish tax purposes, a company'’s right to deduct
interests on debt is limited in accordance with certain
rules if the company’s debt/equity ratio exceeds a
legislative threshold of 4:1. This includes all debt, and
specific requirements to the qualification of equity
applies. In addition to the thin capitalization rules, other
interest limitation rules may apply and further impact
the tax effectiveness of a company’s capital structure.

29. Are there any requirements for
payments in connection with the franchise
agreement to be made in the local
currency?

There are no restrictions under Danish law on the
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franchisee’s ability to make payments to a foreign
franchisor in the franchisor’s local currency.

30. Must the franchise agreement be
governed by local law?

Regarding choice of law, the 1980 Rome Convention
applies in Denmark (not the Rome | Regulation because
of Denmark’s opt-out from the EU cooperation as
regards justice and home affairs).

Consequently, the parties are free to agree on the law
that shall govern their agreement, whether it is the law
of the country in which the franchisor is established, the
country in which the franchisee is established or a third
country. To the extent that no valid choice of law has
been made by the parties, the starting point is that the
agreement shall be governed by the law of the country
in which it is “most closely connected”. According to the
basic presumption, the closest connection is to be found
in the country where the party who is to effect the
performance that is “characteristic of the

agreement” has his or her habitual residence or, in the
case of a company, its central administration.

It is generally considered in relation to franchise
agreements that the franchisor is to effect the
performance that is characteristic of the agreement,
consisting of the franchise concept, the right to use the
franchisor’s business names, trademarks and know-how
and in some cases also patent rights, which shall be
provided to the franchisee against payment of
remuneration. Nevertheless, there are many indications
that the franchise agreement shall be considered to
have its closest connection to the country in which the
franchisee is to make use of these rights. There is,
however, no relevant Danish case law dealing with these
issues.

31. What dispute resolution procedures are
available to franchisors and franchisees?
Are there any advantages to out of court
procedures such as arbitration, in
particular if the franchise agreement is
subject to a foreign governing law?

With regard to issues relating to jurisdiction, the 1968
Brussels Convention, the 2007 Lugano Convention and
EU Regulation 1215/2012 apply in Denmark. This means
that when entering into an agreement, the parties are
free to agree on the choice of forum. Many franchise
agreements refer disputes to be settled by arbitration
and not by the ordinary courts. It is also possible to
agree on mediation as a form of dispute resolution. With
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regard to jurisdiction outside the ambit of these rules,
international jurisdiction of Danish courts is based on a
number of provisions in the Administration of Justice Act
and the starting point is that the defendant must have
home court in Denmark.

The advantages of agreeing on arbitration include more
freedom for the parties to structure the process with
regard to seat, place, number of judges, qualification of
judges (including knowledge about the law governing the
agreement), the process is subject to confidentiality and
in some cases the dispute will be settled faster.

32. Does local law allow class actions by
multiple franchisees?

Yes, the Administration of Justice Act allows class action
and there are no statutory rules under Danish law
preventing a group of franchisees from filing a case
against the franchisor.

33. Must the franchise agreement and
disclosure documents be in the local
language?

The parties may agree in what language the agreement
shall be made, and it may be in any language that both
the franchisee and franchisor understand. If the
agreement is drafted in multiple languages, it is
advisable to agree on which language shall take
precedence in case of a conflict. As mentioned, there is
no legislation regarding disclosure before entering into a
franchise in Denmark.

34. Is it possible to sign the franchise
agreement using an electronic signature
(rather than a wet ink signature)?

Yes, a franchise agreement can be signed using an
electronic signature. There is no general requirement as
to form under Danish law and franchise agreements are
valid without any formality required. Consequently, an
electronic signature has the force of a wet ink signature.

However, the Danish courts generally require a higher
standard of proof that a binding contract has been
concluded in regards to contracts with a high economic
value.

Under the elDAS regulation’, electronic signatures have
been divided into three (3) categories based on the level
of security: (i) electronic signatures, (ii) advanced
electronic signatures and (iii) qualified electronic
signatures. Pursuant to the elDAS regulation, the Danish
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courts must treat a qualified electronic signature in the
same manner as a handwritten/wet ink signature.

Footnotes: ! eIDAS = The Regulation (EU) no. 910/2014
on electronic identification and trust services for
electronic transactions in the internal market.

35. Can franchise agreements be stored
electronically and the paper version be
destroyed?

Yes, franchise agreements can be stored electronically
instead of in a physical paper version. The method of
storage in itself is not of the essence as long as it can be
proved that the agreement exists and has been validly
entered into.

36. Please provide a brief overview of
current legal developments in your country
that are likely to have an impact on
franchising in your country.

There are no current governmental activities or other
official campaigns focusing on franchising as a business
model in Denmark.

37. In your opinion, what are the key
lessons to be learned by franchisors as a
consequence of the COVID-19 crisis?

Many franchisors have encountered numerous legal
challenges since the beginning of the COVID-19 crisis
and have been seeking answers to several unpleasant
questions in their contracts.

Unfortunately, many franchisors have realized that they
have not expended the energy necessary to ensure that
their contracts offer sufficient protection when a crisis
like COVID-19 strikes. In fact, many of these unpleasant
questions could have been avoided had the franchisors
spent more efforts on contract management and
optimization.

Consequently, most franchisors may benefit from letting
their contracts undergo scrutiny to ensure that they are
better prepared should an unforeseen event hit again.
For instance, many franchisors have realized how crucial
it is to describe the prerequisites and reasons for
conclusion of the contract in the preamble or an exhibit
to the contract and to regulate what options exist if the
prerequisites for the contract disappear or changes
significantly.
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Other important clauses to consider as part of a review (iii) Liability: Is the liability sufficiently regulated in the
of the franchisors’ contract portfolio include: contract in cases where the situation is not considered

. — o ) force majeure?
(i) Termination: Is the termination notice reasonable and

can it be shortened if the basis for the conclusion of the
contract has disappeared in whole or in part? 38. Do you foresee any significant

(i) Force majeure: Does the force majeure clause list commercial or legal developments that

relevant and an adequate amount of specific events to might impact on franchise relationships
be considered as “force majeure”? Has the franchisor over the next year or so?
ensured that the franchisee cannot claim force majeure
due to general liquidity shortage or failure to pay? N/A
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