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1. Is your jurisdiction a common law or civil
law jurisdiction?

Canada is a federation with a single national government
comprised of ten provincial and three territorial
governments. The provincial and territorial legislature
along with the federal Parliament of Canada have the
power to enact legislation within their constitutional
jurisdiction.

Canada is primarily a common law jurisdiction with nine
provinces and all three territories rooted in common law.
However, the province of Quebec is a civil law
jurisdiction based on the Civil Code of Quebec.

2. What are the key statutory/legislative
obligations relevant to construction and
engineering projects?

A significant statutory component of the Canadian
construction law landscape is the existence of provincial
lien legislation present in each common law province
and territory, with a similar remedy existing in Quebec.
Lien legislation provides protection for individuals or
companies who supply services or materials to an
improvement by ensuring them the right to unilaterally
place a charge on the improved property.

Canadian construction lien legislation is unique to each
province and territory and will typically include
additional aspects significant to the construction
industry, including: requirements regarding owner
retention of holdback; statutory trust obligations; and, in
some provinces, the summary adjudication of
construction disputes and prompt payment provisions..

3. Are there any specific requirements that
parties should be aware of in relation to:
(a) Health and safety; (b) Environmental;
(c) Planning; (d) Employment; and (e) Anti-
corruption and bribery.
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Federal and provincial labour and employment
legislation, in addition to provincial health and safety
laws, set out significant health and safety requirements
for construction projects. For example, the province of
Ontario’s Occupational Health and Safety Act, governs
health and safety laws in Ontario and imposes specific
obligations on the part of constructors and project
owners. Regulations are passed under the Occupational
Health and Safety Act. For example, O. Reg 213/91:
Construction Projects, imposes a wide-range of
obligations to ensure health and safety throughout the
lifecycle of a construction project including:

e Mandating protective clothing worn on site
and protective equipment and devices to
protect workers against potential hazards;

e Ensuring that adequate hygiene is maintained
on site; and

e Ensuring safety standards applicable to work
in a variety of contexts are followed and
maintained.

Provincial labour and employment legislation mandates
minimum standards for the health and safety of workers.

Parties involved in construction projects in Canada must
ensure compliance with all applicable health and safety
laws and standards and obtain appropriate coverage for
workers under provincial compensation plans.

Environmental law in Canada is regulated by both the
federal and provincial governments. With respect to
construction projects, it is most common that provincial
environmental laws will apply, with the exception of
projects that take place on property that belongs to the
federal government or that impact areas of federal
jurisdiction, such as the protection of fisheries.

Environmental certificates of approval will typically be
required for a variety of projects, including projects that
may threaten waterways, wetlands, or fisheries, or
where the project lands are historically contaminated.
Subject to the type of project, owners or contractors will
be responsible for obtaining permits, authorizations and
often times, environmental assessments from either or
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both the federal and provincial governments.

Each Canadian province, territory, and municipality
utilizes legislation, policies and/or bylaws which govern
the use, development and redevelopment of land.
Parties to a construction or engineering project must
confirm that they have obtained the applicable land use
permissions, including the appropriate zoning, site plan
approvals and environmental approvals relevant to the
specific project.

Canadian labour and employment laws are regulated by
both the common law (or the Civil Code in Quebec) and
statutory employment legislation. There are a wide
variety of both federal and provincial laws, regulations
and codes that govern the employment of construction
workers. These statutory regimes mandate minimum
conditions that employers are required to provide for
their employees, including with respect to: working
hours and overtime pay; vacations and statutory
holidays; parental leave.

All employers of those involved in construction projects
must obtain coverage for their workers through the
appropriate provincial workers’ compensation plan.
Employers’ failure to comply with the relevant
employment legislation and standards can result in, for
example: prosecution; fines; various orders from the
government ministry responsible for enforcing
employment standards; and civil actions by employees.

In Canada, anti-corruption legislation exists to control
both domestic and international bribery and corruption
in construction projects relating to procurement,
misappropriation, fraud, asset misappropriation, and
bribery of domestic and foreign officials. Pursuant to the
federal Competition Act, it is an offence to take partin
activities such as bid rigging, bid rotation, cover bidding
and market division in procurement of government
construction contracts.

4. What permits/licences and other
documents do parties need before starting
work, during work and after completion?
Are there any penalties for non-
compliance?

Constructors must obtain a building permit, or permits,
from the applicable municipality, in order to construct,
renovate or demolish any building. When the project is
complete, the owner must obtain an occupancy permit,
issued only once the applicable requirements under the
relevant building code legislation have been met.

Penalties for non-compliance will be unique to the
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specific legislation of the province or territory. For
example, under Ontario’s Building Code Act, 1992, an
individual who is charged and found guilty of an offence
such as building without a permit, can be fined up to
$50,000 for a first offence and up to $100,000 for
subsequent offences. For a corporation, a first offence
could result in a maximum fine of $500,000 and
$1,500,000 for subsequent infractions. In addition,
failure to comply with an order from the municipal
building department is as an offence under the Building
Code Act, 1992.

5. Is tort law or a law of extra contractual
obligations recognised in your jurisdiction?

Tort lawis recognized in Canada. Tort law is an important
part of Canadian common law as it provides individuals
with a legal remedy for harm caused by the wrongful
acts or omissions of others.

In the context of construction projects, tort law can apply
to issues such as negligence, nuisance, and trespass. In
some construction contracts, actions in tort are explicitly
not permitted.

In addition, extra-contractual obligations may arise from
statutory obligations or common law duties.

6. Who are the typical parties to a
construction and engineering project?

Subject to the nature of the project and the delivery
model selected, the main parties to a construction or
engineering contract include the following:

Owner: Public sector owners often participate in
infrastructure projects, such as the federal government’s
involvement in international bridges and airports, and
the provinces' and municipalities’ investment in projects
such as water and wastewater, schools, hospitals,
courthouses, prisons, offices, and linear transit. Private
sector owners often invest in commercial, industrial or
institution projects.

General Contractor: The general contractor is engaged
by the owner and is responsible for the construction
work on the project, for hiring subcontractors, and for
ensuring that the work is completed to the agreed-upon
plans and specifications set out in the construction
contract. In Canada, contractors can range in size and
geographical reach, from sole proprietors working
primarily on residential new builds and renovations, to
medium-sized regional contractors, to established
national general contractors, to large joint ventures
created for specific projects.
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Subcontractors: Similar to general contractors,
subcontractors can range in size and geographical reach,
from sole proprietors to international enterprises
comprised of highly specialized experts. Subcontractors
are generally engaged by the general contractor to
perform specific types of work , such as mechanical,
electrical, or plumbing work. Subcontractors are
responsible for completing the subcontracted scope of
work to the agreed-upon plans and specifications and
within the allotted time frame set out in the subcontract

Financers: Depending on the distinct project, public
infrastructure projects are financed either directly by
federal, provincial or municipal governments,
individually or jointly, or are public-private partnerships
including a private sector financing component. Private
sector projects are funded either directly by self-funded
investment, including share and/or subordinated debt
offerings, or through various lending structures such as
commercial bank loans and/or capital market bonds.

All parties involved in construction and engineering
projects in Canada have specific legal rights and
obligations, which are typically outlined in agreements
between the parties. These agreements should be
carefully reviewed as they establish the scope of work,
payment terms, and legal liabilities and obligations of
each party.

7. What are the most popular methods of
procurement?

Public sector owners in Canada are generally required,
subject to narrow exceptions, to use competitive
procurement processes to purchase goods and services.
Similar requirements do not exist in the private sector,
but due to the advantages of competitive bidding,
private owners and contractors regularly use formal
procurement processes to purchase goods and services
for larger projects. Having said this, it is important to
note that, in the private sector, some construction
contracts are negotiated between the owner and
contractor.

It is important to keep in mind the common law
principles that govern the tender and RFP processes in
Canada, including:

e Enhancing competition for owners to obtain
the most competitive price for labour and
materials; and

e Ensuring that the tender/RFP process is fair
and that all bidders are treated equally.
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8. What are the most popular standard
forms of contract? Do parties commonly
amend these standard forms?

In Canada, standard form construction contracts are
widely used on a variety of construction projects. The
most commonly used standard form contracts are
developed by the Canadian Construction Document
Committee (CCDC), an industry organization that
develops standard form construction contracts, forms
and guides. In particular, the CCDC Fixed Price Contract
(CCDC 2), is one of the most commonly used standard
form contracts in Canada. As well, the Canadian
Construction Association publishes standard form
subcontracts, which are also widely used in Canada.
Additionally, the federal government has its own
standard forms, as do the provinces, municipalities, and
other public sector entities. In particular, infrastructure
projects are often built using standard forms developed
over an extended period of time by entities such as, in
the province of Ontario, Infrastructure Ontario.

While standard form contracts can be more cost
effective than bespoke contracts, they may not fit the
specific needs of complex projects, such as the
appropriate allocation of risk. As such, owners may
choose to use a bespoke form of contract or modify the
terms of the standard form contract through the use of
customized supplementary conditions.

9. Are there any restrictions or legislative
regimes affecting procurement?

Canadian governments and courts have developed
robust laws, regulations, policies, directives, guidelines
and procedures that govern public procurement.
Generally speaking, municipal contracting processes are
governed by common law and codified in municipal
statutes, purchasing by-laws, contracting policies and
purchasing procedures.

10. Do parties typically engage
consultants? What forms are used?

For projects other than those utilizing a design-build or
EPC delivery system, owners engage consultants to
provide design services for the project. The most
commonly used form to retain an architect is the Royal
Architectural Institute Contract Form, RAIC 6. When an
engineer is the prime consultant on a project, the
contracting forms provided by the Association of
Consulting Engineers of Canada are frequently used,
most commonly, form ACEC 2.
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11. Is subcontracting permitted?

Subcontracting is permitted in Canada. There are a wide
variety of specialized subcontractors.

Subcontracts typically incorporate the obligations of the
prime contract between the owner and contractor.

12. How are projects typically financed?

In the public sector, infrastructure projects are either
funded directly by federal, provincial or municipal
governments, individually or jointly, or are public-private
partnerships with a private sector financing component.

In the private sector, construction projects are usually

funded through self-funded investments, for example,

through bank loans, construction loans or share and/or
debt offerings.

13. What kind of security is available for
employers, e.g. performance bonds,
advance payment bonds, parent company
guarantees? How long are these typically
held for?

In Canada, owners (employers) protect their interests
through requiring the contractor to provide performance
and labour and material payment bonds, as well as by
requiring parent guarantees. Such securities typically
remain in place until completion of the project. Security
in the form of letter(s) of credit is unusual.

14. Is there any specific legislation relating
to payment in the industry?

Several Canadian provinces have adopted or are in the
process of adopting mandatory prompt payment regimes
into their existing construction lien legislation.
Additionally, the federal governments’ Federal Prompt
Payment for Construction Work Act applies to federal
construction projects.

By way of example, Ontario has legislated a mandatory
prompt payment mechanism within its Construction Act,
setting out specific payment milestones which are
triggered upon the contractor’s submission of a ‘proper
invoice’ to the owner. Having said this, the Construction
Act provides that the payer of the invoice has the right,
subject to the obligation to provide timely notice to the
payee, to offset outstanding debts, claims for defects in
the work performed by the payee, or other back charges,
by deducting from the amount due under the invoice,
and statutory adjudication is available to resolve such
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payment disputes.

15. Are pay-when-paid clauses (i.e clauses
permitting payment to be made by a
contractor only when it has been paid by
the employer) permitted? Are they
commonly used?

Pay-when-paid clauses are sometimes used in Canada,
however, their enforceability will depend on the clarity of
their terms and the attitude of the courts may vary by
jurisdiction.

From a common law perspective, the Canadian courts
have recognized that pay-when-paid clauses can result
in an unfair risk transfer to subcontractors when owners
fail to provide payment in a timely manner. Given the
potential unfairness, Canadian courts will typically
interpret these provisions strictly. As such, pay-when-
paid clauses must be drafted in a clear and
unambiguous manner if a contractor plans to rely on it
as justification for the non-payment of a subcontractor.
Ambiguity may result in the unenforceability of pay-
when-paid provisions.

In provinces where prompt payment and adjudication
legislation has been adopted, pay-when-paid provisions
may be regulated by the legislation. In Ontario, the
obligation of the contractor to pay its subcontractors is
conditioned upon the contractor’s receipt of payment
from the owner, a form of statutory pay-when-paid.

16. Do your contracts contain retention
provisions and, if so, how do they operate?

In the common law provinces, statutory lien legislation
requires owners to retain a percentage of the contract
price from each payment to the contractor as
“holdback”. At a high level, the purpose of the holdback
is to protect subcontractors and suppliers that supply
services and materials to the improvement.

By way of example, under Ontario’s Construction Act,
each payer upon a contract/subcontract is required to
retain a holdback equal to 10% of the price of the
services or materials supplied under the
contract/subcontract until all liens that may be claimed
against the holdback have expired, been satisfied or
discharged. Further, under Ontario’s Construction Act,
the payer upon a contract or subcontract is required to
retain a separate ‘finishing’ holdback equal to 10% of
the price of the remaining services or materials supplied
under the contract or subcontract, until all liens that may
be claimed against the holdback have expired, been
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satisfied or discharged.

17. Do contracts commonly contain delay
liquidated damages provisions and are
these upheld by the courts?

Construction contracts in Canada not infrequently
include liquidated damages provisions that are triggered
when a contractor has failed to meet a particular
contractual milestone. Typically, the owner is able to set
off or deduct from the progress payments for the
liquidated damages, minus any statutory holdback.

It is important to note that under current Canadian
common law, penalty clauses are unenforceable on the
grounds of public policy. As such, liquidated damages
provisions should represent a genuine pre-estimate of
the loss which the innocent party will incur by reason of
the breach.

18. Are the parties able to exclude or limit
liability?

Limitation of liability clauses are enforceable in Canada
and are commonly included in large civil works or
infrastructure contracts, typically excluding
consequential damages from liability, such as loss of
profit, loss of use, and other “indirect damages”.

Canadian courts have long recognized that parties can
agree to contractually limit liability in either contract,
tort or both, where the contract clearly indicates that the
parties intended to waive, limit or negate that liability.
The enforceability of such clauses is determined through
a plain and literal reading of the language in the
provision. As such, a party wishing to rely on an
exclusion of liability clause must ensure the clause is
drafted clearly.

19. Are there any restrictions on
termination? Can parties terminate for
convenience? Force majeure?

Construction contracts almost-invariably contain express
termination clauses that outline when a party has a right
to terminate the contract. For example, the insolvency of
a contractor is typically grounds for termination, and
most construction contracts provide that, subject to
proper notice, an owner is entitled to terminate the
contract if the contractor fails to perform the work
properly or fails to cure certain breaches. Termination
for convenience clauses, whereby the owner can
terminate at its discretion, are not typical in Canadian
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construction contracts but are enforceable.

In addition to express termination clauses, at common
law, a party to a contract has the right to terminate on
the grounds of a repudiatory breach. Such a breach goes
to the root of the contract and has the effect of depriving
the non-breaching party of substantially the whole
benefit of the contract.

Force majeure provisions are also enforceable under
Canadian law and are normally included in construction
contracts. A specific force majeure provision will define
what constitutes a force majeure event for that particular
contract. Generally speaking, force majeure provisions
operate to excuse a party’s performance when its failure
to perform the work is caused by circumstances outside
of the party’s control, but which does not satisfy the
common law doctrine of frustration. Common examples
of force majeure that can be found in construction
contracts include:

acts of God (storms, earthquakes or floods);
wars or invasions;

pandemics;

acts of terrorism; and

work stoppages due to labour strikes.

A party wishing to rely on a force majeure provision must
be prepared to provide evidence which establishes that
the force majeure event is the actual cause of the
party’s inability to perform its contractual obligations,
and such relief will typically be subject to notice
requirements.

20. What rights are commonly granted to
third parties (e.g. funders, purchasers,
renters) and, if so, how is this achieved?

The Supreme Court of Canada, through its decision of
London Drugs Ltd. v Kuehne & Nagel International Ltd.
and Fraser River Pule & Dredge Ltd. v Can-dive Services
Ltd., developed the “principled exception” to the
doctrine of privity, which allows third party beneficiaries
to enforce a contract to which they are not a party. Later
cases have held that where the parties to a contract
express a mutual intention to benefit a non-party then
such rights may be enforceable by the non-party.

Construction contracts are frequently drafted to contain
language expressly excluding third parties from
enforcing any rights

21. Do contracts typically contain strict
provisions governing notices of claims for
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additional time and money which act as
conditions precedent to bringing claims?
Does your jurisdiction recognise such
notices as conditions precedent?

In Canada, construction contracts generally will include
multiple notice provisions that contain formal
requirements with respect to the timing and procedure
in which a party may make and deliver its claim.

Generally speaking, notice provisions are valid and
enforceable under Canadian common law and courts,
depending on the jurisdiction, may only relieve a party
from its failure to comply with a notice provision in very
limited circumstances. The Ontario courts generally
interpret notice provisions pursuant to a theory of strict
compliance, while other jurisdictions, such as British
Columbia, have occasionally accepted a slightly more
relaxed approach in allowing for constructive notice to
satisfy contractual notice requirements.

Regardless of jurisdiction, it is best to treat notice
provisions as strictly enforced and ensure compliance,
rather than attempting to persuade a court that an
exception applies.

22. What insurances are the parties
required to hold? And how long for?

The most common insurance products issued in respect
of construction projects, are builder’s risk policies,
commercial general liability/wrap-up liability policies,
and professional liability policies. Other insurance
policies that are commonly used in construction projects
include boiler and machinery insurance, pollution
insurance and contractor’s equipment insurance.

In addition, and as detailed above, it is mandatory for
every employer in Canada to maintain coverage with the
applicable provincial workers’ compensation insurance
plan.

23. How are construction and engineering
disputes typically resolved in your
jurisdiction (e.g. arbitration, litigation,
adjudication)? What alternatives are
available?

In Canada, the majority of construction disputes proceed
to mediation or arbitration, although some construction
disputes proceed by way of litigation. While there are no
specialist courts to hear construction disputes in Canada,
some specialist associate judges preside over lien
actions in Toronto, Ontario.
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Besides the courts, some provinces have introduced
mandatory statutory adjudication regimes aimed at
facilitating efficient dispute resolution on an interim
binding basis. As courts may lack the technical expertise
to hear complex construction disputes, mediation and
arbitration largely occupy construction disputes in
Canada.

Mediation has been highly successful and continues to
have broad application in construction dispute
resolution. As such, mediation is often mandated in
complex construction contracts as part of the
contractually defined and agreed upon dispute
resolution process. Arbitration is also regularly used to
resolve construction disputes in Canada. All arbitration
proceedings are subject to provincial, or federal,
arbitration legislation.

In addition to mediation and arbitration, although not
nearly as widely used, contracting parties have
increasingly used dispute resolution boards, comprised
of independent technical experts who regularly attend
the project site, to assist in the resolution of disputes as
they arise on the project. Further, some construction
contracts utilize bespoke dispute resolution schemes to
provide for different forums to resolve different disputes
that arise on the project.

24. How supportive are the local courts of
arbitration (domestic and international)?
How long does it typically take to enforce
an award?

Arbitration is frequently used to resolve construction
disputes in Canada, and the Canadian courts are
strongly supportive of arbitration. In fact, even public
entities and government agencies will regularly
participate in private arbitrations to resolve construction
disputes. It is common for construction contracts for
complex projects to include a mandated private
arbitration or the use of dispute adjudication boards as
part of the contractually agreed upon dispute resolution
process.

The provincial arbitration acts vary in their approach to
the permissibility of appeals to the courts from an
arbitral award, however as a general rule only issues of
law may be appealed, with leave, unless the contract
provides for an appeal of issues of mixed fact and law -
which is rarely the case. Matters of contractual
interpretation are considered issues of mixed fact and
law. In the absence of a valid appeal, awards are
enforceable in a relatively short period of time.

Limitation periods for enforcing arbitral awards vary in
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length across Canadian provinces. While some provincial
legislation is silent on the limitation period for enforcing
an award, Ontario, for example, provides for 10 years
from the date the award was received.

25. Are there any limitation periods for
commencing disputes in your jurisdiction?

Limitation periods for commencing disputes in Canada
vary across provincial jurisdictions. The limitations
statutes in both Ontario and British Columbia provide for
a two-year period from the date of discovery of a cause
of action, with an ultimate limitation period of 15 years
from the date the wrongful act occurred.

26. How common are multi-party disputes?
How is liability apportioned between
multiple defendants? Does your
jurisdiction recognise net contribution
clauses (which limit the liability of a
defaulting party to a “fair and reasonable”
proportion of the innocent party’s losses),
and are these commonly used?

It is common for construction disputes to involve
multiple parties from different levels of the contractual
pyramid. However, with respect to arbitration, it is not
possible in Canada to require other parties to participate
in the arbitration without the consent of all the parties.
Agreement among the parties to participate in a multi-
party arbitration can be contractually provided for,
however ths is rarely done. It is important to note that to
be enforceable, an agreement to participate in a multi-
party arbitration must be clear and unambiguous, and
must be included in every contract within the contractual
chain. Some public infrastructure project contracts
include language to address this issue by including
clauses that address joinder or consolidation of
arbitrations.

Broadly speaking, the Canadian courts will allocate
liability where multiple persons contribute to a damages
suffered. Net liability contractual provisions, though, are
rarely encountered. As noted above, Canadian courts
have recognized that parties can agree to contractually
limit liability in either contract, tort or both, where the
contract clearly indicates that the parties intended to
waive, limit or negate liability.

Parties to contracts can also agree to cap liability at a
specific amount. In construction projects, these caps are
most commonly seen in professional services
agreements for design or engineering services. Here, the
caps on liability are commonly related to the fee for the
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service or the amount of professional liability insurance
coverage available to the architect or engineer.

27. What are the biggest challenges and
opportunities facing the construction
sector in your jurisdiction?

Some challenges facing the construction sector in
Canada include:

e Labour and material shortages: one challenge
to consider is whether there will be a
sufficient amount of skilled labour to keep up
with the demand of construction growth;

e Supply chain issues; and

¢ High interest rates and the rising costs of
materials and labour.

Some opportunities facing the construction sector in
Canada include:

e New technologies are transforming the
construction industry so as to improve
efficiency and reduce costs;

e The push for sustainable construction
practices creates opportunities for parties to
construction projects that are able to
implement green building techniques; and

e Infrastructure investments from the Canadian
government to focus on a variety of areas
including public transit and affordable
housing.

28. What types of project are currently
attracting the most investment in your
jurisdiction (e.g. infrastructure, power,
commercial property, offshore)?

Projects currently attracting the most investment in
Canada include infrastructure renewal projects in:
transit, healthcare, highways and bridges, public
buildings and utilities, and nuclear power supported
heavy and civil engineering institutional construction.

29. How do you envisage technology
affecting the construction and engineering
industry in your jurisdiction over the next
five years?

In order to remain competitive, project participants will
adopt and leverage new technologies and tools
surrounding data collection and the analysis of project
data. Data analytics can help identify costs and schedule
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drivers. This identification and analysis can provide
important insights to the project team(s), and allow for
the development of tailored strategies to improve
performance and efficiency. Further, technologies and
tools surrounding predictive analytics can aid in
improving scheduling, accuracy of cost-estimating and
can help to optimize work planning by analyzing past
projects and factoring in project-specific variables for
future projects.

30. What do you anticipate to be the
impact from the COVID-19 pandemic over

the coming year?

Since the onset of the COVID-19 pandemic, responses by
provinces have differed. At a high level, all the provinces
and territories instituted measures that applied more
broadly to the construction industry as well as other
businesses.

There was a marked increase in claims for delay and
disruption, claims relating to supply chain issues, and
claims related to the increased price of materials and
labour in the early days of the pandemic.
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