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Preface

Vertical Agreements 2018
Twelfth edition

Getting the Deal Through is delighted to publish the twelfth edition
of Vertical Agreements, which is available in print, as an e-book and
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Canada, India, the Netherlands, the
Philippines, Russia, South Africa, Spain and Thailand.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editor,
Patrick ] Harrison of Sidley Austin LLP, for his continued assistance
with this volume.

GETTING THE /§<
DEAL THROUGH »

London
February 2018

www.gettingthedealthrough.com
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PHILIPPINES

SyCip Salazar Hernandez & Gatmaitan

Philippines

Franco Aristotle G Larcina and Arlene M Maneja

SyCip Salazar Hernandez & Gatmaitan

Antitrust law

1 What are the legal sources that set out the antitrust law
applicable to vertical restraints?

The key statute is Republic Act No. 10667, otherwise known as the
Philippine Competition Act (PCA), which was enacted on 21 July
2015 and which became effective on 8 August 2015. In respect of ver-
tical restraints, the PCA is implemented primarily by the Rules and
Regulations to Implement the Provisions of Republic Act No. 10667
(Philippine Competition Act) (IRR) and the Rules of Procedure of the
Philippines Competition Commission (Rules), both of which were
promulgated by the Philippine Competition Commission (PCC).

However, in respect of the PCA’s effectivity against anticompeti-
tive agreements (including vertical restraints) that were pre-existing
prior to its effectivity, the PCA provided for a two-year grace period
starting from the date of its effectivity on 8 August 2015, during which
parties to such agreements were not exposed to the penalties provided
under the act, as long as they corrected such agreement to be compli-
ant with the PCA during said two-year period. That two-year period
ended on 8 August 2017.

Thus, there is very little, if any, precedent or local enforcement his-
tory in respect of vertical restraints.

It is significant to note, however, that the PCA was borrowed from
foreign sources, and following precedents on similar laws, the PCC
and local courts may be inclined to consider foreign laws, precedents
and best practices on vertical restraints as having at least a persuasive
effect.

Types of vertical restraint

2 Listand describe the types of vertical restraints that are
subject to antitrust law. Is the concept of vertical restraint
defined in the antitrust law?

The PCA prohibits all agreements ‘which have the object or effect of
substantially preventing, restricting or lessening competition’ (PCA,
section 14(c)). In addition, the PCA enumerates the following as pro-
hibited acts constituting abuse of dominant position (subject to certain
specific exemptions):
- selling goods or services below cost with the object of driving com-
petition out of the relevant market;
imposing barriers to entry or committing acts that prevent com-
petitors from growing within the market in an anticompetitive
manner;
making a transaction subject to acceptance by the other parties of
other obligations which, by their nature or according to commer-
cial usage, have no connection with the transaction;
setting prices or other terms or conditions that discriminate
unreasonably between customers or sellers of the same goods or
services, where such customers or sellers are contemporaneously
trading on similar terms and conditions, where the effect may be to
lessen competition substantially;
imposing restrictions on the lease or contract for sale or trade of
goods or services concerning where, to whom, or in what forms
goods or services may be sold or traded, such as: (i) fixing prices, or
(ii) giving preferential discounts or rebate upon such price, or (iii)
imposing conditions not to deal with competing entities; where the
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object or effect of the restrictions is to prevent, restrict or lessen
competition substantially;

making supply of particular goods or services dependent upon
the purchase of other goods or services from the supplier which
have no direct connection with the main goods or services to be
supplied;

directly or indirectly imposing unfairly low purchase prices for the
goods or services of, among others, marginalised agricultural pro-
ducers, fisherfolk, micro-, small-, medium-scaled enterprises, and
other marginalised service providers and producers;

directly or indirectly imposing unfair purchase or selling price on
their competitors, customers, suppliers, or consumers; and
limiting production, markets, or technical development to the prej-
udice of consumers.

(PCA, section 15)
The term ‘vertical restraints’ is not expressly defined under the
laws and regulations.

Legal objective

3 Isthe only objective pursued by the law on vertical restraints
economic, or does it also seek to promote or protect other
interests?

The PCChasnotissued any guidelines specific to vertical restraints that
expressly set out the policies and objectives pursued by prohibitions on
vertical restraints. The immediate objective of the PCA is to promote
free and fair competition. However, a reading of the various provisions
of the law, as well as various pronouncements of the PCC, reveals an
underlying objective of consumer protection (achieved by ensuring
competition in the marketplace). Certain provisions also highlight an
intent to protect small business, such as the express prohibition against
abuse of dominant position by imposing unfairly low purchase prices
for the goods or services of, among others, marginalised agricultural
producers, fisherfolk, micro-, small- and medium-scale enterprises,
and other marginalised service providers and producers.

Responsible authorities

4 Which authority is responsible for enforcing prohibitions
on anticompetitive vertical restraints? Where there are
multiple responsible authorities, how are cases allocated? Do
governments or ministers have a role?

The principal regulator in respect of the PCA is the PCC, which was
created under the PCA precisely to ‘implement the national competi-
tion policy and attain the objectives and purposes of [the PCA]’ (PCA,
section §). Other sector regulators, such as the Energy Regulatory
Commission, which deals with the regulation of the electric power
industry, may also enforce prohibitions against anticompetitive
agreements.

Getting the Deal Through - Vertical Agreements 2018
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Jurisdiction

5 Whatis the test for determining whether a vertical restraint
will be subject to antitrust law in your jurisdiction? Has the
law in your jurisdiction regarding vertical restraints been
applied extraterritorially? Has it been applied in a pure
internet context and if so what factors were deemed relevant
when considering jurisdiction?

The PCA, including its prohibitions against anticompetitive verti-
cal restraints, is applicable and enforceable: (i) ‘against any person or
entity engaged in any trade, industry and commerce in the Republic of
the Philippines’; and (ii) ‘to international trade having direct, substan-
tial, and reasonably foreseeable effects in trade, industry, or commerce
in the Republic of the Philippines, including those that result from acts
done outside the Republic of the Philippines’ (PCA, section 3).

While the PCA has extraterritorial application and may be applica-
ble to business conducted purely through the internet, to date, we are
not aware of the regulators or the courts having applied the PCA extra-
territorially or in a pure internet context.

Agreements concluded by public entities

6 Towhat extent does antitrust law apply to vertical restraints
in agreements concluded by public entities?

There is no express exemption under the law and regulations in respect
of agreements concluded by public entities. Thus, unless the PCC
adopts a different policy or issues regulations that provide for such an
exemption, Philippine antitrust law should apply in full to agreements
concluded by public entities relating to the conduct of trade, industry
or commerce in the Philippines.

Sector-specificrules

7 Do particular laws or regulations apply to the assessment of
vertical restraints in specific sectors of industry (motor cars,
insurance, etc)? Please identify the rules and the sectors they
cover.

Yes, some special laws governing specific sectors have provisions that
seek to ensure or enhance competition in that sector. The Energy
Regulatory Commission, which regulates the electric power indus-
try, enforces the competition-related provisions of the Electric Power
Industry Reform Act and its implementing rules and regulations. Also,
the National Telecommunications Commission, which regulates the
public telecommunications industry, enforces competition-related pro-
visions of the Public Telecommunications Policy Act of the Philippines.

General exceptions

8 Are there any general exceptions from antitrust law for
certain types of agreement containing vertical restraints? If
so, please describe.

The general prohibition under section 14(c) of the PCA on anticom-
petitive agreements allows for the possible exemption of agreements
which ‘contribute to improving the production or distribution of goods
and services or to promoting technical or economic progress, while
allowing consumers a fair share of the resulting benefits’.

For the specific acts that constitute abuse of dominant position
under section 15 of the PCA, certain acts are subject to specific exemp-
tions. In particular:

imposing barriers to entry or committing acts that prevent compet-

itors from growing within the market in an anticompetitive man-

ner. Exempted here are those that develop in the market as a result
of or arising from a superior product or process, business acumen,
or legal rights or laws;

setting prices or other terms or conditions that discriminate

unreasonably between customers or sellers of the same goods or

services, where such customers or sellers are contemporaneously
trading on similar terms and conditions, where the effect may be
to lessen competition substantially. Exempted here are permissi-
ble price differentials, which consist of: (i) socialised pricing for the
less fortunate sector of the economys; (ii) price differential which
reasonably or approximately reflects differences in the cost of man-
ufacture, sale, or delivery resulting from differing methods, techni-
cal conditions or quantities in which the goods or services are sold

www.gettingthedealthrough.com

or delivered to the buyers or sellers; (iii) price differential or terms
of sale offered in response to the competitive price of payments,
services or changes in the facilities furnished by a competitor; and
(iv) price changes in response to changing market conditions, mar-
ketability of goods or services or volume;

imposing restrictions on the lease or contract for sale or trade of
goods or services concerning where, to whom, or in what forms
goods or services may be sold or traded, such as fixing prices, giv-
ing preferential discounts or rebate upon such price, or imposing
conditions not to deal with competing entities, where the object or
effect of the restrictions is to prevent, restrict or lessen competition
substantially. Notwithstanding this provision, the following are
still lawful: (i) permissible franchising, licensing, exclusive mer-
chandising or exclusive distributorship agreements such as those
which give each party the right to unilaterally terminate the agree-
ment; or (i) agreements protecting intellectual property rights,
confidential information, or trade secrets;

directly or indirectly imposing unfair purchase or selling price
on their competitors, customers, suppliers or consumers.
Notwithstanding this provision, prices that develop in the market
as a result of or due to a superior product or process, business acu-
men or legal rights or laws are not considered unfair prices; and
limiting production, markets or technical development to the preju-
dice of consumers. Notwithstanding this provision, limitations that
develop in the market as a result of or due to a superior product or
process, business acumen or legal rights or laws are not unlawful.

In addition, the PCA provides that any conduct that contributes to
improving the production or distribution of goods or services within
the relevant market, or promoting technical and economic progress
while allowing consumers a fair share of the resulting benefit is not
necessarily prohibited.

Agreements

9 Isthere adefinition of ‘agreement’ - or its equivalent - in the
antitrust law of your jurisdiction?

Yes. The term ‘agreement’ is defined in section 4(a) of the PCA as being
‘any type or form of contract, arrangement, understanding, collective
recommendation, or concerted action, whether formal or informal,
explicit or tacit, written or oral’.

10 Inorder to engage the antitrust law in relation to vertical
restraints, is it necessary for there to be a formal written
agreement or can the relevant rules be engaged by an
informal or unwritten understanding?

A formal written agreement is not necessary, since the PCA defines the
term ‘agreement’ as being ‘any type or form of contract, arrangement,
understanding, collective recommendation, or concerted action,
whether formal or informal, explicit or tacit, written or oral’.

Parent and related-company agreements

11 Inwhat circumstances do the vertical restraints rules apply
to agreements between a parent company and a related
company (or between related companies of the same parent
company)?

The PCA recognises the concept of a ‘single economic unit’: enti-
ties that control, are controlled by or are under common control with
another entity or entities, have common economic interests and are
not otherwise able to decide or act independently of each other, but
expressly provides only that they ‘not be considered competitors’ (PCA
section 1(d)). It is not clear, however, whether or not this concept will
be applied to vertical restraints, and the PCC has not yet issued any
guidance on this.

Agent-principal agreements

12 Inwhat circumstances does antitrust law on vertical
restraints apply to agent-principal agreements in which an
undertaking agrees to perform certain services on a supplier’s
behalf for a sales-based commission payment?

The PCC has not issued any guidance on this issue.
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13 Where antitrust rules do not apply (or apply differently) to
agent-principal relationships, is there guidance (or are there
recent authority decisions) on what constitutes an agent-
principal relationship for these purposes?

The PCC has not issued any guidance on this issue.

Intellectual property rights

14 Isantitrust law applied differently when the agreement
containing the vertical restraint also contains provisions
granting intellectual property rights (IPRs)?

Agreements protecting intellectual property are exempt from the pro-
hibition against abuse of dominant position by imposing restrictions
on the lease or contract for sale or trade of goods or services concern-
ing where, to whom, or in what forms goods or services may be sold
or traded, such as fixing prices, giving preferential discounts or rebate
upon such price, or imposing conditions not to deal with competing
entities, where the object or effect of the restrictions is to prevent,
restrict or lessen competition substantially (PCA, section 15(e)). Other
than that, however, the general provisions of the PCA apply.

Analytical framework for assessment

15 Explain the analytical framework that applies when assessing
vertical restraints under antitrust law.

Vertical restraints are not per se unlawful and are always subject to
a ‘rule of reason’ - in particular, to be unlawful, they must have the
‘object or effect of substantially preventing, restricting or lessening
competition’.

The PCA provides that in determining whether an anticompetitive
agreement or conduct substantially prevents, restricts, or lessens com-
petltlon, the PCC shall, among others:

define the relevant market allegedly affected by the anticompeti-

tive agreement or conduct, following the principles laid out the

PCA and the IRR;

determine if there is actual or potential adverse impact on com-

petition in the relevant market caused by the alleged agreement

or conduct, and if such impact is substantial and outweighs the
actual or potential efficiency gains that result from the agreement
or conduct;

- adopt a broad and forward-looking perspective, recognising future
market developments, any overriding need to make the goods or
services available to consumers, the requirements of large invest-
ments in infrastructure, the requirements of law, and the need of
our economy to respond to international competition, but also tak-
ing account of past behaviour of the parties involved and prevailing
market conditions;
balance the need to ensure that competition is not prevented or
substantially restricted and the risk that competition efficiency,
productivity, innovation, or development of priority areas or indus-
tries in the general interest of the country may be deterred by over-
zealous or undue intervention; and

- assess the totality of evidence on whether it is more likely than not
that the entity has engaged in anticompetitive agreement or con-
duct, including whether the entity’s conduct was done with a rea-
sonable commercial purpose, such as but not limited to, phasing
out of a product or closure of a business, or as a reasonable com-
mercial response to the market entry or conduct of a competitor.

The PCC has not yet issued any guidelines on vertical restraints, and
there is a lack of local precedent or local enforcement history as to how
the PCC will assess vertical restraints.

16 Towhat extent are supplier market shares relevant when
assessing the legality of individual restraints? Are the market
positions and conduct of other suppliers relevant? Is it
relevant whether certain types of restriction are widely used
by suppliers in the market?

For vertical restraints constituting abuse of dominant position, mar-

ket shares are particularly relevant because dominance is presumed to

existif an entity’s market share is at least 50 per cent, unless a new mar-
ket share threshold is determined by the PCC for that particular sector.
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However, whether for abuse of dominant position or for the gen-
eral prohibition on anticompetitive vertical restraints, market shares
are not the only consideration. For example, to determine dominance,
the PCC may consider the following factors, among others:

- existence of barriers to entry and the elements which could foresee-
ably alter both the said barriers and the supply from competitors;
- existence and power of its competitors;

the credible threat of future expansion by its actual competitors or

entry by potential competitors (expansion and entry);
- market exit of actual competitors;

bargaining strength of its customers (countervailing power);

possibility of access by its competitors or other entities to its

sources of inputs;

power of its customers to switch to other goods or services;

recent conduct;

- ownership, possession or control of infrastructure that is not easily
duplicated;

technological advantages or superiority, compared to other

competitors;

its easy or privileged access to capital markets or financial

resources;

-+ economies of scale and of scope;
its vertical integration; and
existence of a highly developed distribution and sales network.

We think the same factors as described above will be considered by
the PCC in assessing the legality of anticompetitive agreements even
where no abuse of dominant position is involved.

As noted in question 18, however, the PCC has not yet issued any
guidelines on vertical restraints, and there is a lack of local precedent
or local enforcement history as to how the PCC will assess vertical
restraints.

17 Towhat extent are buyer market shares relevant when
assessing the legality of individual restraints? Are the market
positions and conduct of other buyers relevant? Is it relevant
whether certain types of restriction are widely used by buyers
in the market?

See discussion in question 16.

Block exemption and safe harbour

18 Isthere a block exemption or safe harbour that provides
certainty to companies as to the legality of vertical restraints
under certain conditions? If so, please explain how this block
exemption or safe harbour functions.

None.

Types of restraint

19 How is restricting the buyer’s ability to determine its resale
price assessed under antitrust law?

Restriction of the ability to determine resale price may constitute an
anticompetitive agreement, and also abuse of dominant position. The
PCC has not yet issued any decisions or guidance on the matter of
resale price maintenance. However, the PCC, in its press statements,
has stated that it supports efforts by the Department of Trade and
Industry and industry ‘to promote industry efficiency and consumer
welfare by allowing market forces to dictate the prices of goods instead
of issuing Suggested Retail Prices or (SRPs)’ (http://phcc.gov.ph/
pcc-let-market-forces-dictate-prices-not-srps/).

20 Have the authorities considered in their decisions or
guidelines resale price maintenance restrictions that apply
for alimited period to the launch of a new product or brand,
or to a specific promotion or sales campaign; or specifically to
prevent a retailer using a brand as a ‘loss leader’?

The PCC has not yet issued any decisions or guidelines on resale price
maintenance. It is likely that the PCC will consider rules, jurisprudence
and best practices in major foreign jurisdictions on this point.

Getting the Deal Through - Vertical Agreements 2018
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21 Have decisions or guidelines relating to resale price
maintenance addressed the possible links between such
conduct and other forms of restraint?

The PCC has not yet issued any decisions or guidelines on resale price
maintenance. It is likely that the PCC will consider rules, jurisprudence
and best practices in major foreign jurisdictions on this point.

22 Have decisions or guidelines relating to resale price
maintenance addressed the efficiencies that can arguably
arise out of such restrictions?

The PCC has not yet issued any decisions or guidelines on resale price
maintenance. It is likely that the PCC will consider rules, jurisprudence
and best practices in major foreign jurisdictions on this point.

23 Explain how a buyer agreeing to set its retail price for supplier
A’s products by reference to its retail price for supplier B’s
equivalent products is assessed.

The PCC has not yet issued any decisions or guidelines on resale price

maintenance. It is likely that the PCC will consider rules, jurisprudence
and best practices in major foreign jurisdictions on this point.

24 Explain how a supplier warranting to the buyer that it will
supply the contract products on the terms applied to the
supplier’s most-favoured customer, or that it will not supply
the contract products on more favourable terms to other
buyers, is assessed.

MFNs may constitute an anticompetitive agreements, and also abuse
of dominant position. The PCC has not yet issued any decisions or
guidance on the matter of MFNs. It is likely that the PCC will consider
rules, jurisprudence and best practices in major foreign jurisdictions on
this point.

25 Explain how a supplier agreeing to sell a product via internet
platform A at the same price as it sells the product via internet
platform B is assessed.

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

26 Explain how a supplier preventing a buyer from advertising
its products for sale below a certain price (but allowing that
buyer subsequently to offer discounts to its customers) is
assessed.

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

It is likely that the PCC will consider rules, jurisprudence and best prac-
tices in major foreign jurisdictions on this point.

30 Explain how restricting the customers to whom a buyer may
resell contract products is assessed. In what circumstances
may a supplier require a buyer not to resell products to certain
resellers or end-consumers?

Customer restrictions may be prohibited as anticompetitive agree-
ments or abuse of dominant position under the PCA. There is yet no
guidance or decisions relating to these types of restrictions. It is likely
that the PCC will consider rules, jurisprudence and best practices in
major foreign jurisdictions on this point.

31 Howisrestricting the uses to which a buyer puts the contract
products assessed?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

32 Howisrestricting the buyer’s ability to generate or effect sales
via the internet assessed?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

33 Have decisions or guidelines on vertical restraints dealt in
any way with the differential treatment of different types of
internet sales channel? In particular, have there been any
developments in relation to ‘platform bans’?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

34 Briefly explain how agreements establishing ‘selective’
distribution systems are assessed. Must the criteria for
selection be published?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

35 Are selective distribution systems more likely to be lawful
where they relate to certain types of product? If so, which
types of product and why?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

27 Explain how a buyer’s warranting to the supplier that it
will purchase the contract products on terms applied to the
buyer’s most-favoured supplier, or that it will not purchase
the contract products on more favourable terms from other
suppliers, is assessed.

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

28 How isrestricting the territory into which a buyer may resell
contract products assessed? In what circumstances may
a supplier require a buyer of'its products not to resell the
products in certain territories?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

29 Have decisions or guidance on vertical restraints dealt in
any way with restrictions on the territory into which a buyer
selling via the internet may resell contract products?

Territorial restrictions may be prohibited as anticompetitive agree-
ments or abuse of dominant position under the PCA. There is yet no
guidance or decisions relating to businesses conducted via the internet.

www.gettingthedealthrough.com

36 Inselective distribution systems, what kinds of restrictions
on internet sales by approved distributors are permitted and
in what circumstances? To what extent must internet sales
criteria mirror offline sales criteria?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

37 Has the authority taken any decisions in relation to actions
by suppliers to enforce the terms of selective distribution
agreements where such actions are aimed at preventing sales
by unauthorised buyers or sales by authorised buyers in an
unauthorised manner?

No.

38 Does the relevant authority take into account the possible
cumulative restrictive effects of multiple selective
distribution systems operating in the same market?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.
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46 Have guidelines or agency decisions in your jurisdiction
Update and trends dealt with the antitrust assessment of restrictions on

Anticipated developments
The PCC has exhibited political will in the implementation of the
PCA and its implement rules and regulations. For example, it has
been very active in the area of merger control and has been inves-
tigating several industries where allegation of cartelisation and
other violations of Philippine competition laws have been made (eg,
cement industry and garlic industry). It has also announced that it
will start looking into other industries, such as logistics and trans-
port network vehicle services (TNVS). In addition, the PCC has
been consistently promulgating various administrative issuances
necessary for the implementation of the PCA.

Thus, we expect to see further developments in this field in
the immediate and near future, whether through the issuance
of guidelines, additional implementing rules, or the opening of
administrative investigations. This field should therefore be closely
monitored.

39 Has the authority taken decisions (or is there guidance)
concerning distribution arrangements that combine selective
distribution with restrictions on the territory into which
approved buyers may resell the contract products?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

40 How is restricting the buyer’s ability to obtain the supplier’s
products from alternative sources assessed?
The PCC has not yet issued any decisions or guidelines on this. It is

likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

41 How isrestricting the buyer’s ability to sell non-competing
products that the supplier deems ‘inappropriate’ assessed?

Non-compete agreements may be prohibited as anticompetitive agree-
ments or abuse of dominant position under the PCA. The PCC has not
yet issued any decisions or guidelines on anticompetitive agreements.
Itis likely that the PCC will consider rules, jurisprudence and best prac-
tices in major foreign jurisdictions on this point.

42 Explain how restricting the buyer’s ability to stock products
competing with those supplied by the supplier under the
agreement is assessed.

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

43 Howisrequiring the buyer to purchase from the supplier
a certain amount or minimum percentage of the contract
products or a full range of the supplier’s products assessed?

The PCC has not yet issued any decisions or guidelines on this. It is
likely that the PCC will consider rules, jurisprudence and best practices
in major foreign jurisdictions on this point.

44 Explain how restricting the supplier’s ability to supply to
other buyers is assessed.

The PCC has not yet issued any decisions or guidelines on this. It is

likely that the PCC will consider rules, jurisprudence and best practices

in major foreign jurisdictions on this point.

45 Explain how restricting the supplier’s ability to sell directly to
end-consumers is assessed.

The PCC has not yet issued any decisions or guidelines on this. It is

likely that the PCC will consider rules, jurisprudence and best practices

in major foreign jurisdictions on this point.
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suppliers other than those covered above? If so, what were the
restrictions in question and how were they assessed?

No.

Notifying agreements

47 Outline any formal procedure for notifying agreements
containing vertical restraints to the authority responsible for
antitrust enforcement.

Agreements containing vertical restraints are not required to be noti-
fied to the PCC.

Authority guidance

48 Ifthere is no formal procedure for notification, is it possible
to obtain guidance from the authority responsible for
antitrust enforcement or a declaratory judgment from a court
as to the assessment of a particular agreement in certain
circumstances?

Yes, an application for binding ruling may be made with the PCC.

A binding ruling application is a non-adversarial remedy that may
be availed of by any party to an act or agreement who is in doubt as to
whether or not such act or agreement is compliant with, or in violation
of, the Philippine competition laws.

Complaints procedure for private parties

49 Isthere a procedure whereby private parties can complain
to the authority responsible for antitrust enforcement about
alleged unlawful vertical restraints?

Yes.

Any entity with an interest over the assailed vertical restraints
may file a complaint with the PCC. Upon the filing of a verified com-
plaint, the PCC shall either deny it or give due course. If the PCC
decides to give due course to the complaint, the PCC shall, through the
Enforcement Office, commence a Preliminary Inquiry within 10 days
from receipt of the complaint.

The Preliminary Inquiry shall be completed within 9o days from
commencement. The Enforcement Office may:

find that there is no violation of Philippine competition laws and

regulations;

close the Preliminary Inquiry without prejudice, if the facts or

information available at the end of the 9o-day period are insuffi-

cient to proceed, on the basis of reasonable grounds, to the conduct
of a Full Administrative Investigation; or

issue aresolution to proceed, on the basis of reasonable grounds, to

the conduct of a Full Administrative Investigation. The complaint

shall be notified of the results of the Preliminary Inquiry within 15

days from the termination of the Preliminary Inquiry.

If the Enforcement Office decides to proceed to a Full Administrative
Investigation, the entity subject of the complaint shall be notified and a
notice on the commencement of the Full Administrative Investigation
shall be uploaded in the PCC’s website.

The Full Administrative Investigation may be concluded with the
Enforcement Office either issuing a Statement of Objections (SO),
which charges the concerned entity with having violated the PCA,
or closing the Investigation without finding any violation. If an SO is
issued, it shall be filed with the PCC en banc (ie, the Chairman and the
Commissioners of the PCC).

Within 15 days from the receipt of the SO, the PCC en banc may
either: (i) dismiss the SO; or (ii) issue the corresponding summons
(with a copy of the SO) to the respondent. The respondent would be
given the opportunity to file a verified answer during the period pre-
scribed by the PCC en banc, which may not be less than 30 days but not
more than 60 days. The Enforcement Office may file a reply within 20
days from receipt of the verified answer.

Upon receipt of the verified answer, the PCC en banc may sub-
mit the case for a decision, in which case, a decision shall be rendered
within 45 days. Alternatively, the PCC en banc may hold further pro-
ceedings, which shall include a preliminary conference and submis-
sion of preliminary conference briefs and position papers. During
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this period, the PCC en banc may conduct clarificatory conferences,
require the submission of additional documents, require the submis-
sion of additional pleadings such as positions papers, and consult sec-
tor regulators, relevant Philippine government agencies, and agencies
from foreign jurisdictions if appropriate.

After the filing of the last pleading or the conduct of the last hear-
ing, the PCC en banc shall issue an order submitting the case for deci-
sion. A decision shall be made within 60 days from the time the case
is submitted for decision. A decision may be the subject of a motion
for reconsideration, and afterwards, may be appealed to the Philippine
Court of Appeals.

Enforcement

50 How frequently is antitrust law applied to vertical restraints
by the authority responsible for antitrust enforcement?
What are the main enforcement priorities regarding vertical
restraints?

Due to the circumstances described in question 1, there are yet no deci-
sions on vertical restraints. That said, the PCC has announced it has
commenced an investigation of the cement industry for alleged viola-
tions of, among others, the prohibition on abuse of dominant position.
The PCC has not yet issued any decision or ruling on this.

51 What are the consequences of an infringement of antitrust
law for the validity or enforceability of a contract containing
prohibited vertical restraints?

The PCA does render void agreements containing vertical restraints.
The Philippine Civil Code, however, provides that agreements whose
cause, object or purpose is contrary to law are void. At the same time,
however, the Philippine Civil Code also provides that in cases of divis-
ible contracts, the legal provisions may be enforced if they can be sepa-
rated from the illegal provisions. The Philippine Supreme Court has
applied this in a number of cases to uphold the validity of the remaining
provisions agreements, minus the void or illegal provisions, for as long
as the provisions are separable and the intention of the parties under
the agreement can still be fulfilled. In any event, it would be advisable
to include a severability clause in the agreement so that the vertical
restraint, if found to be illegal, can be severed with the rest of the agree-
ment remaining intact and valid.

52 May the authority responsible for antitrust enforcement
directly impose penalties or must it petition another entity?
What sanctions and remedies can the authorities impose?
What notable sanctions or remedies have been imposed? Can
any trends be identified in this regard?

Anticompetitive vertical restraints, or vertical restraints constituting
abuse of dominant position are penalised by administrative fines in the
following amounts:

- first offence: fine of up to 100 million pesos;
second offence: fine ranging from 100 million pesos to 250 million
pesos; and

+  third and succeeding offences: fine ranging from 150 million pesos
to 250 million pesos.

However, if the violation involves basic necessities and prime com-
modities as defined under the Philippine Price Act, the damages shall
be tripled. Basic necessities are essentially goods that are vital to the
sustenance and existence of consumers during certain events, such as
calamities, emergencies, rebellion or war. Examples of basic necessities
are rice, corn, root crops, bread; fresh, dried or canned fish and other
marine products; fresh pork, beef and poultry meat; fresh eggs; potable
water in bottles and containers; fresh and processed milk; fresh veg-
etables and fruits; locally manufactured instant noodles; coffee; sugar;
cooking oil; salt; laundry soap and detergents; firewood; charcoal;
household liquefied petroleum gas (LPG) and kerosene; candles; drugs
classified as essential by the Department of Health. Prime commodi-
ties are goods, which while not being basic necessities, are neverthe-
less essential during certain events, such as calamities or emergencies.

Examples of prime commodities are flour; dried, processed or canned

pork, beef and poultry meat; dairy products not falling under basic

necessities; onions, garlic, vinegar, patis, soy sauce; toilet soap; ferti-
liser, pesticides and herbicides; poultry, livestock and fishery feeds
and veterinary products; paper; school supplies; nipa shingles; sawali;
cement; clinker; GI sheets; hollow blocks; plywood; plyboard; con-
struction nails; batteries; electrical supplies; light bulbs; steel wire; and
all drugs not classified as essential drugs by the Department of Health.

In addition to the imposition of administrative fines, the PCC can
also impose:

- behavioural remedies, which oblige the concerned entity to act
in a specific way, or to cease or refrain from engaging in specific
conduct;

- structural remedies, which effectively change the structure of
the market in order to maintain, enhance or restore the market’s
structure;

- aninjunction, which either orders the concerned entity to perform
a particular act or to stop or refrain from doing an act or continuing
a particularly activity or course of action;

- disgorgement, which requires the concerned entity to disgorge
excess profits or any other form or benefit or gain reasonably con-
nected to the violation of Philippine competition laws; and

- divestiture, which requires the concerned entity to change its
structure through partial or full disposal of businesses, sharehold-
ings, business units, or tangible or intangible asset.

As no decisions on vertical restraints have been made, there is yet no
history in the Philippines as to the amounts of fines levied or types of
remedies imposed.
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Investigative powers of the authority

53 Whatinvestigative powers does the authority responsible for
antitrust enforcement have when enforcing the prohibition of
vertical restraints?

The PCC has the power to issue subpoenas to compel testimony and
the production of documents.

Private enforcement

54 Towhat extent is private enforcement possible? Can non-
parties to agreements containing vertical restraints obtain
declaratory judgments or injunctions and bring damages
claims? Can the parties to agreements themselves bring
damages claims? What remedies are available? How long
should a company expect a private enforcement action to
take?

The PCA provides that ‘any person who suffers direct injury by reason
of any violation of [the PCA] may institute a separate and independent
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civil action after the [PCC] has completed its preliminary inquiry.’
(PCA, section 45) The broadness of the provision seems to allow both
parties and non-parties to the agreements to bring actions for damages.
While not provided for under the PCA, general laws on the matter allow
claimants to claim and recover legal costs.

We are not aware of any private enforcement having been filed and
resolved by the courts, and consequently, there is yet no precedent that
can serve as guidance on how long it will take before a private action
can be resolved. In general, however, court cases in the Philippines take
along time and are susceptible to delays.

Otherissues

55 Isthere any unique point relating to the assessment of vertical
restraints in your jurisdiction that is not covered above?

None.
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