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not pay an interim dividend. However, taking into 
consideration that (i) this requirement would be 
obviously exaggerated and unrealisable; and (ii) 

that the legislator does not intend to exclude the  
payment of interim dividends by listed companies,  
we do not consider as realistic that an interim  
dividend can only be paid with the undertaking of  
any and all shareholders.

However, if only the undertaking of a simple 
majority of the shareholders is required, this rule is 
meaningless because a decision on the payment on 
interim dividends is also made by the majority of the 
shareholders (or by the Board of Directors on the 
basis of an authorisation provided by such majority). 
This then questions whether the shareholders not 
undertaking to repay could be forced to repay the 
interim dividend in case the related legal conditions of 
repayment are fulfilled.

In our view, this problem (if the company in question 
does not want to convene an extraordinary general 
meeting) can be solved by the Board of Directors 
of the company obtaining the undertakings of the 
shareholders as set forth in the respective part of its 
statutes. In practice, if the statutes of the company 
enabled such a possibility, the shareholders would have 
to be notified in advance of the decision and shall be 
requested to submit their declaration of undertaking 

to the board of directors in writing before the decision. 
If any shareholder fails to meet this deadline, they 
shall be deemed to have given their consent. The 
notification and the announcement shall contain a 
warning on this default consent.

Taking into consideration the irrational nature of 
the related rules of the Company Act and the lack of 
related jurisprudence, it cannot be excluded that the 
decision on the payment of interim dividend may be 
established as illegal in a related proceeding – even 
if the shareholders of the Company undertook such 
repayment obligation by a majority vote.

The initiation of the procedure would not be in 
the interest of many, considering it is a decision on a 
payment to the shareholders, and as this procedure 
would probably not end before the next general 
meeting of the company (where the problem could be 
resolved by the resolution on the dividend, in which 
case the above mentioned conditions of Section 219 
(1) of the Company Act are still fulfilled), the realistic 
risks related to the payment of interim dividends 
would be limited to the case where the legal conditions 
of repayment would be fulfilled (it would not have 
been possible to pay the interim dividend). In such 
case, it cannot be excluded that the shareholders not 
undertaking to repay could not be forced to repay the 
interim dividend.
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The current difficult situation in the global economy 
is particularly affecting those exchanges known 

as emerging markets. These are the markets that are 
being hardest hit by investors moving back into markets 
and instruments that are traditionally seen as less risky. 
This naturally leads to a consideration of the criteria 
by which Poland is deemed an emerging market. In 
terms of economics, this notion describes a financial 
instruments market at the conception, and one that 

is characterised by significant supply and demand 
dynamics which sometimes produce violent stock price 
fluctuations. Thus investing on an emerging market 
is seen as a high-risk venture, though it can bring a 
higher than average rate of return in a shorter time 
(high risk – high yield). The generally held opinion 
that the Warsaw stock exchange is an emerging market 
is in practice significant as this affects the perception 
potential issuers and investors have of this market and 
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is a factor in investment strategy, shaped by investment 
advisers who are not always reliable. However, there 
is no objective pejorative significance attached to 
a given capital market being deemed an emerging 
market. The existence of a market of this type could 
lead to acceleration in the economy as a whole thanks 
to increased inflows of capital seeking higher-risk 
investments. It does, however, seem that uninterrupted 
development of an emerging market should gradually 
turn it into a mature market, one that is integrated with 
other markets, at least at a regional level. In this respect 
it is worth examining the regulatory environment of 
the Polish capital market after the recent changes, 
being part of the next stage in European capital market 
law harmonisation. 

In addition to economic and political criteria, and 
also the habits and sentiments of financial institutions, 
the key factor in a market being deemed a mature 
market could also be the regulatory setting in which 
the market functions. After all, market transparency, 
clarity of regulations on offering and introducing 
financial instruments to trading, and also subsequent 
functioning of the capital market are important 
factors from the perspective of investors and issuers. 
As mentioned above, Polish provisions regulating the 
capital market have in recent years undergone a whole 
range of amendments in order to harmonise them with 
European law requirements. We give below an overview 
of those areas of Polish regulations that are most 
significant for issuers and investors alike.

Prospectuses and offerings

As a result of the amendments introduced in 
performance of the Prospectus Directive and the rules 
adopted on prospectus approval and notification, 
Polish law allows financial instruments to be offered 
and introduced to trading based on a prospectus 
approved by a market regulator in another European 
Union Member State. In recent years, many issuers 
from other EU countries have availed themselves of 
this opportunity, both when offering and introducing 
financial instruments on, among others, the Polish 
market, and in offerings held exclusively on the  
Warsaw exchange.  This principle is based on 
reciprocity: issuers for whom Poland is the so-
called ‘home state’ can, once the prospectus has 
been approved by the Polish Financial Supervision 
Commission, offer and introduce financial 
instruments to trading on the markets of other EU 
states. Offerings can be made on condition that the 
appropriate notifications are made between the 
relevant supervisory authorities and that all registration 
requirements are met, though without the prospectus 
again having to be subjected to evaluation. 

Market abuse

Another key area for investors is for the market to be 
protected against abuse. Poland has implemented 
the Market Abuse Directive in full, meaning that 
legal standards to prevent insider dealing and other 
market abuses have been fully adapted to European 
requirements. When comparing the sanctions that can 
be imposed for culpable abuse in individual European 
countries, it can be concluded that Polish law is 
definitely not among the most lenient in this respect. 
For example, administrative sanctions for illicitly using 
confidential information and insider trading can be the 
equivalent of up to ten times the benefits gained, while 
fines can be as high as the equivalent of EUR!1,250,000. 
Another penalty under Polish law is a prison sentence 
of up to eight years for illicitly using confidential 
information. Moreover, practice to date shows that 
any instances of abuse are met with a swift and robust 
reaction on the part of the supervisory authorities.

Transparency

The Transparency Directive was implemented into the 
Polish legal system by the recent amendments to the 
act on public offerings and conditions for introducing 
financial instruments to an organised system of trading 
and on public companies. The amendments entered 
into force on 13 January 2009 and now investors can 
expect a similar minimum information pack about 
financial instruments and issuers, and the terms 
and conditions on which these instruments can be 
accessed no matter which Member State the securities 
were admitted to trade in. From the perspective of 
issuers from other Member States for which Poland 
is the host state, the amendments should greatly 
reduce the costs and burdens arising from disparate 
reporting requirements in the different Member 
States, as from the above date it is sufficient for an 
issuer from another Member State to publish current 
and periodical information solely in the scope and 
on the dates required by the law of the home state. 
Of course, certain technical requirements related to 
market functioning method and current and periodical 
reporting will continue to be specific to each Member 
State’s capital market. 

Investment firms and the market

One area in which Poland still has ground to cover by 
introducing regulations complying with the standards 
of European law are the provisions on investment 
services, particularly operating rules for investment 
firms and for executing and settling transactions. 
It should be remembered that the deadline by 
which Member States should have implemented 
the Markets in Financial Instruments Directive 
was 1 November 2007. Despite the fact that the 
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appropriate amendments to the Polish law on trading 
in financial instruments were adopted by parliament 
some time ago, these provisions have not to date 
entered into force, as the President of the Republic 
of Poland applied to the Constitutional Tribunal to 
examine whether the act which, among other things, 
implemented the Markets in Financial Instruments 
Directive was compliant with the constitution. If it were 
not for the President’s reservations about whether 
certain legislative changes (not relating to the capital 
market but incorporated in the Act updating the 
Act on the trading in financial instruments) comply 
with the constitution, leading, among other things, 
to a delay in the implementation of the MiFID, these 
amendments would already have reduced the effects  
of the global recession on our market. 

At the time this article was written, the date of the 
Constitutional Tribunal hearing was still unknown,  
thus it is difficult to say exactly when Poland will 
actually implement the appropriate provisions on 
investment services. This will undoubtedly spoil the 
rather positive image of the regulatory environment 
on the Polish capital market created by our analysis of 
other areas of harmonisation. 

Settlement

In view of the growing number of financial instruments 
with an international element offered, Krajowy Depozyt 

Papierów Wartościowych SA [Polish securities depository], 
which is the institution responsible for dematerialising 
and registering financial instruments and for settling 
transactions in Poland, established various direct 
links with other depositories in Europe. These links 
allow the flow of dematerialised financial instruments 
between the Polish capital market and exchanges in 
other states. The way this institution operates at present 
and its relations with other depositories means that a 
financial instrument can function and be listed both 
in Poland and on other European markets at the same 
time and that securities can be transferred between the 
depository systems of each market. 

Summary and perspectives

As in our view the deciding factor in any discussion of 
whether the Polish market is still an emerging market 
is the degree to which it is integrated in regulatory 
terms with the markets of other states. Thus regulatory 
integration (paradoxically in a number of instances 
– deregulation) is not a unilateral act taken by each 
country’s legislator, as it requires the relevant shifts on 
an international scale. The term, ‘emerging market’ 
cannot be shrugged off merely through unilateral 
elimination of the legal attributes of this market, just as 
a state does not become a sovereign state without the 
recognition of other states. 

It is clear that the law merely creates the conditions 
for financial decisions to be taken by market players. 
These decisions, in turn, depend on various economic 
and political factors, therefore it would be wrong 
to regard changes in the legal system as proof of 
a qualitative transformation in relations on the 
capital market. On the other hand, the inspirational 
functioning of the law in economic processes cannot 
be underestimated. Changing legal regulation into 
regulation that is characteristic of a mature market 
is only one of the conditiones sine qua non on which 
the Polish economy will continue to develop and on 
which the Polish capital market will be assured of the 
continued presence of international investors. We also 
hope that, after the current period of uncertainty on 
the markets, the transparency of the Polish market 
regulatory environment will tempt financial instrument 
issuers, not only from Poland but also from other states 
in the region, back to the Polish market, thus enabling 
the Warsaw stock exchange to retain its leading 
position in the region in terms of number of new 
public offerings and market capitalisation. 
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