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If the inspired and correct management acts of the

directors may bring benefits and prosperity to the

company, the wrong, unwise management acts, the

unlawful actions of the director committed in

exercising his/her mandate may to the same extent

damage or ruin both the company and the

shareholders or individuals outside the company. The

legal acts and facts of the director committed in

exercising his/her duties may cause, also under hi/her

responsibility, separately from the company, different

forms of legal liability.

The latest legislative amendments aim at limiting the

subjective factor in appreciating the cases of the

director’s liability.

The legal origin of the directors’ liability may be

found in the normative provisions set by the Law

31/1990 on companies, republished (art. 72, art. 73,

art. 148, 155 and 157). Furthermore the Law 85/2006

on the insolvency procedure published in the Official

Gazette, Part I, no. 359 dated April 21, 2006 entered

into force on July 26, 2006 contains special norms with

respect to the liability of the members belonging to the

supervisory or management board of a company

provided for under art. 138, 139, 141, 142.

The legal nature of the director’s liability

The legal relationships between director and

company have a double nature: contractual and legal

as it refers to obligations deriving from mandates or to

obligations incumbent upon the director according to

the law. The double legal nature of the civil liability of

directors is evidenced both towards the company and

towards third parties. This liability is a contractual

liability especially towards the company when it results

the infringement of the mandate or of the provisions of

the articles of association or of the law on the directors’

mandate, and liability in tort when it refers to the

infringement of other imperative provisions of the law

(especially towards third parties). According to art. 72

of the Law 31/1990, republished, the obligations and

the liability of the directors are regulated by the

provisions with respect to the mandate and by such

special provisions provided for under this law.

As it was also noticed in the specialty doctrine the

cause of the mandate granted to the director is not the

same in all cases. Sometimes it may be applied upon

the capacity of shareholder of the director. This is the
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� Voicu & Filipescu have
counseled the Flemish real estate
developer Bel Rom in the sale of
European Retail Park Targu Mures
towards Ixis, an EUR 90 million
transaction. 

� Voicu & Filipescu successfully
represented Lambro SA, major
company acting on the steel
producing market, in relation to
alleged infringement of the
competition rules concerning State

aid matters, recently obtaining the
annulment of the Competition
Council's decision imposing the
recovery of approximately EUR 1
million.

� Money Express published an
interview on the Romanian
banking system with Mr. Dumitru
Rusu – Partner of Voicu & Filipescu,
Head of the firm’s Banking &
Finance and Capital Markets
Department. The article “No

reserves” is also available on
www.vf.ro. 

� Ziarul Financiar published an
interview on the Romanian legal
market with Mr. Daniel Voicu –
Managing Partner of Voicu &
Filipescu and one of the firm’s
founding partners. Article “Daniel
Voicu: We might see mergers
generated by market threats, such
as the need for people” is also
available on www.vf.ro. 
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last paragraph) limits the action on liability of the social

creditors against the directors only considering the

company’s bankruptcy which means that when the

company operates under normal conditions its

creditors may bring an action only against the debtor

company for the capitalization of their receivables

rights. This consists in the fact that the directors, as

bodies of the company, are binding the company by

their legal acts or facts directly committed.

The director’s liability, in each of the three forms, is

a direct liability, meaning for the own action. By the

non-fulfilled legal actions as principal of the company

the director binds the (contractual or in tort) civil liability

of the company in the legal relationships with the third

parties. Therefore, as a rule is that the director,

irrespective he/she is a natural or legal persons, is not

liable towards third parties.

However there are exceptions provided for under

the Law no. 31/1990 which, by the article 148,

paragraph 2, provides also a theory of the directors’

liability for somebody else’s action. Consequently, from

the analysis of such normative provisions it results that

all directors, as well the executive committee are liable

to the company for the actions fulfilled by the

managers or by the employed staff when the damage

wouldn’t have been produced if they had exercised the

supervision imposed by their duties.

But this special theory of liability for somebody else’s

action is a liability only to the company and not also to

shareholders and third parties.

Furthermore another exception from this rule is the

theory whereby the company is in the insolvency

procedure when, in the cases limitatively provided for

under the art. 138 of the Law no. 85/2006 on

insolvency the members within the company or the

members from the management of the same may be

coerced to bear a part of the liability of the debt under

bankruptcy.

Legal theories to attract the
directors’ liability

According to the provisions of the Law on

companies, republished (art. 73) the directors are liable

for:

• the genuineness of the payments performed by

the shareholders;

• the actual existence of the dividends paid;

• the existence of the registries requested by law

and the proper maintenance of the same;

• the appropriate fulfillment of he general meetings

resolutions;

• the strict compliance with the duties which the

law and articles of association imply.

The law on the insolvency procedure reaffirmed the

theory in which the director is designated among the

company’s shareholders. In other cases, when the

director doest not have the capacity of shareholder the

legal relationship between the latter and the company

is materialized into a labor legal relationship.

As regards the character of such mandate it

undoubtedly has a commercial character, as the parties

to such agreement are the company – which has the

capacity of tradesman – and the director – who may be

a natural or legal person. The content of the mandate

is first determined by the agreement, but not by it.

Therefore, in our legislative system, as resulted from

the Companies Law and from the provisions of the

common law regarding the mandate provided for

under the art. 42 of the Commercial Code we may

conclude that the nature of the liability is determined

by the source of the obligation infringed or unfulfilled.

In some cases there shall be a contractual civil liability

for the prejudices caused within the contractual

representation and in other cases there shall be a tort

civil liability also for the prejudices caused by the activity

performed as duly representative of the company.

In the French doctrine the directors’ liability is

deemed contractual in the relationships with the

company and in tort in the relationships with the third

parties.

The practical interest for determining the legal

nature of the civil liability of the directors consists in

investigation and the extent of the liability. In case of

the tort civil liability the default of the director is not

presumed, as in the case of the contractual liability, but

must be proved together with all other conditions of

the tort civil liability provided for under the Civil Code

and hereinabove described.

Instead, as regards the contractual liability, the

probationary system belongs to the presumed default

(the director has to overthrow the presumption of

default and to prove he/she is not guilty). In any case,

regardless the form of liability, the director may be

bound to repair both the predictable prejudice and the

unpredictable one (liability in tort) or only the

predictable prejudice (contractual liability).

Forms of the director’s liability

The civil liability of the director was classified in the

specialty doctrine and practice in three categories:

• an ordinary (normal) liability towards company

and shareholders

• an exceptional liability towards third parties

• an aggravated liability in case of bankruptcy

The (contractual or in tort) civil liability of the

company’s director may not be generally applied to

third parties as the Law 31/1990 on companies (art. 73,

limitative enumeration of the cases to attract the

directors’ liability provided for under the old regulation

on the legal reorganization and bankruptcy procedure

(Law no. 64/1995). As the enumeration was obviously

limitative it cannot be extended by analogical

interpretation. Consequently the cases provided by the

law are the following:

1. they used the goods or credits of the legal person

for its own or somebody else’s benefit;

2. they made acts of merchant for personal interest

under the cover of the legal person;

3. they disposed, for personal interest, the

continuation of an activity that obviously led the legal

person to the cessation of payments;

4. they kept a fictitious accountancy, they caused

some accounting documents disappear or they failed

to keep the accountancy in compliance with the law;

5. they defalcated or hid a part of the legal entity’s

asset or fictitiously increased the liability of the same;

6. they used ruinous means to procure funds to the

legal entity for the purpose of delaying the cessation of

payments;

7. in the month prior to the cessation of payments

they paid or disposed that a credit should be paid with

preference, to the prejudice of the other creditors. 

The jurisprudence rejected the applications whereby

it was requested the directors’ liability having as

grounds, for example:

• the failure to make all efforts for the reduction of

some goods in the debtor’s patrimony;

• the failure to register the debts towards budget

with the bookkeeping; 

• defective management;

• the abusive continuance of an adverse

exploitation;
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Decision no. 15  of February 18, 2008 passed by the

High Court of Cassation and Justice – United

Departments, whereby it was admitted the second

appeal for the uniform interpretation of law and it was

settled that the applications in the uncontentious field

are trialed in public meeting and not in the council

room thus enforcing the provisions of art. 121

paragraph 1 of the Civil procedure code which provide

that the judgment of the applications is made in public

meeting unless the law provides otherwise.

Consequently it was concluded that in the legal

practice one ascertained that there is no unitary point

of view with respect to the interpretation and

enforcement of the provisions of art. 121, paragraph 1

of the Civil procedure code, republished, as further

amended and supplemented, referred to the provisions

of art. 336, paragraph 5 of the same code, with respect

to the settlement of the applications lodged in the

uncontentious applications in the council room taking

into account their specific nature, in the sense that by

means of the same one does not aim at the settlement

of an adverse right towards other person. Other courts

appreciated that by default of other express provisions

of the law the uncontentious applications shall be

settled within public meeting in compliance with the

common law rule according to which, in the civil trial,

the applications are settled within public meeting

unless the law otherwise disposes, as set forth by the

provisions of art. 121, paragraph 1 of the Civil

procedure code. The court appreciated that the second

point of view complies with the law concluding that

the settlement of the uncontentious applications are to

be carried out within public meeting.

The Government Emergency Ordinance no.

50/21.04.2008 regarding the establishment of the

pollution tax for cars, published in the Official gazette,

Part I, no.  327 of 25.04.2008.

The new law sets the legal framework for the

establishment of a pollution tax for cars which is a

revenue to the budget of the Environment Fund and is

managed by the Environment Fund Administration for

the purpose of financing the programs and projects for

the environment protection.

The tax is calculated by the competent fiscal

authority and for the establishment of the tax the

taxpayer intending to perform the registration of the

car, natural or legal person, shall submit the documents

out of which results the tax calculation elements

provided for under the methodological norms to

enforce the emergency ordinance. The RON value of

the tax shall be determined based upon the foreign

exchange rate set in the first working day of the month

of October from the precedent year and published in

the Official Gazette of the European Union. The tax

shall be paid by the taxpayer into a distinct account

Conclusions

The practice of the courts has often proved non-

unitary in appreciating the cases of the directors’

liability for the activity performed and this especially

due to the multitude of factual situations which are

met in the practice regarding the administration and

management of a company by the person empowered

to fulfill. The latest legislative amendments aim

however at limiting the subjective factor in

appreciating the cases of the directors’ liability and at

taking into account the dynamics of the current

activities which the company carries out.

Legislative retrospective

Decision no. 6 of January 21, 2008 passed by the

High Court of Cassation and Justice – United

Departments, whereby it was admitted the second

appeal for the uniform interpretation of the law and it

was settled that the provisions of art. 237 paragraph 5

of the Law no. 31/1990 on companies, republished,

shall be construed in the sense that the resolution

whereby it was rejected the dissolution application of a

company may be challenged on second appeal under

the law.

Therefore, although the provisions of art.237

paragraph (5) provide that each interested person may

lodge second appeal against the dissolution decision

within 30 days as from the advertising of the decision,

the supreme court concluded that for the enforcement

and interpretation of such legal provisions, also against

the decision whereby the rejection of the dissolution

application would be disposed, any interested person

may lodge second appeal.

• the failure to pursue the collection of the own

receivables;

• the exercise of the director position also at another

legal person;

• the failure to submit the reports with the public

finance administration;

• the failure to pay the budget receivables.

At the same time the courts rejected the applications

as the insolvency proved to have other causes:

• the failure to carry out a profitable activity;

• the temporary interruption of the production

activity from non-attributable reasons, the failure to

recover the own receivables, the failure to pay the

current debts, the failure to collect the value of the

exported goods;

• the reduction of the market demand and the

decline in prices.

Action on the directors’ liability

The Law 31/1990, republished sets forth that “the

action on liability against the founders, directors,

managers, respectively the members of the board of

directors and of the supervisory council as well as of the

financial censors or auditors for damages caused by

them to the company by infringing their duties towards

the company, belongs to the general meeting which

shall decide with majority of votes”. From the analysis

of these normative provisions results that in the

companies’ system which constitutes the common law

in the field of the directors’ liability only the injured

company may exercise the action on the directors’

liability.

According to the Law no. 85/2006, the exercise of

the action on the liability of the directors belongs to

the judicial administrator or to the liquidator, as

applicable. According to the paragraph (1) of the art.

138 the receiver may be vested by the legal judicial

administrator, by the liquidator of by the creditors

committee. As regards the creditors committee the

legal certification is conditioned upon the prior

authorization of the receiver and the application to

grant the authorization is conditioned, at its turn, by

at least one of the following circumstances:

1. the judicial administrator or the liquidator

omitted to indicate in his/her report with respect to

the causes of the insolvency the persons guilt of the

insolvency status of the debtor’s legal person

patrimony;

2. the judicial administrator or the liquidator,

although he/she indicated the guilt persons, omitted

to formulate the action provided for under paragraph

(1) of the art. 138 and in this latter case the action to

determine the liability of such persons is threatening

to be prescribed.

spring 2008
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Decision no.  23/2007 passed by the High Court of

Cassation and Justice – United Departments, published

in the Official Gazette, Part I, no. 123 of 15.02.2008

whereby it was admitted the second appeal for the

uniform interpretation of law for the enforcement of

the provisions of art. 2 of the Law no. 32/2000 on

insurance companies and the supervisions of

insurances, and whereby the court settled that the

legal nature of the action on recourse executed by the

insurer (insurance company) against the persons guilty

of an accident is commercial and not civil.

Consequently is was admitted that in practice, some

courts considered that such action, formulated by the

insurer against the persons guilty of an accident, has

civil legal nature and not commercial, invoking the

provisions of art. 2 of the Law no. 32/2000 on the

insurance activity and supervision of the insurances,

according to which the action on recourse is included

in the “insurance activity”, distinct of the “insurance”

operation of which significance is explained under

point 3 of the same article, the only one which

constitutes an objective act of merchant in the sense of

the provisions of art. 3, point 17 of the Commercial

code, susceptible to entail the incidence of the

commercial law. On the contrary, other courts

appreciated that the action of the insurance company,

whereby they request the coercing of the persons

guilty of an accident to the payment of damages within

the limits of the amounts paid to third parties to whom

the prejudice was caused has commercial nature. The

court considered that these courts which admitted the

commercial character of such litigation applied the law

properly.

opened with the units of the State Treasury on the

name of the Environment Fund Administration. The

proof of the tax payment shall be presented upon the

registration of the car in any of the situations provided

for under art. 4.

Law no. of March 19, 2008 on the approval of the

Government Emergency Ordinance no. 127/2005

published in the Official gazette no. 227 of March 25,

2008, regarding the amendment of art. 33 paragraph

(1) of the Law no. 1/2000 on the reconstruction of the

ownership right over the agricultural and forestry land

requested in accordance with the provisions of the Law

on land resources no. 18/1991 and of the Law no.

169/1997 as well as with the art. III of the title VI of

Law no. 247/2005 on the reform in the fields of

ownership and justice as well as some adjacent

measures.

The law provides that the ownership reconstruction

applications shall be deemed to have been submitted in

due time even if they were submitted with other

commissions than those competent according to the

law; such commissions shall deliver the applications, ex

officio, to the competent commissions also informing

the empowered persons thereof. The natural and legal

persons who failed to submit the applications for the

ownership reconstruction or, as the case may be, the

supporting documents within the terms provided for

under the law no. 169/1997 and under this law may

formulate such applications until November 30, 2005

inclusive. In case of the associated forms provided for

under the art. 26, paragraph (1) of the law, being under

construction, the application may be formulated by the

ad-hoc initiative committee. 

Decision no. 61/2007 passed by the High Court of

Cassation and Justice – United Departments published

in the Official gazette, Part I no. 274 of April 7, 2008,

whereby it was admitted the second appeal for the

uniform interpretation of law and it was concluded

that in the interpretation and enforcement of the

provisions of art. 191, paragraph 1 [become art. 221

paragraph 2] of the Fiscal procedure code the person

who does not the capacity of warehouse keeper or

tradesman is not an active subject of the contravention

of holding outside the fiscal warehouse or of

commercialization of the products subject to taxes or

marking without being marked or inappropriately

marked or with false marks, according to the title VII of

the Fiscal code.
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