Are sickness insurance funds contracting authorities? 

In the Oymanns judgment (case C-300/07, 11 June 2009), the ECJ confirmed that German statutory sickness insurance funds are contracting authorities under the procurement Directive 2004/18. 

The Court followed the Opinion of Advocate-General Mazák on a preliminary ruling from the Oberlandesgericht Düsseldorf in a case between an orthopaedic footwear maker, Hans & Christophorus Oymanns GbR, Orthopädie Schuhtechnik and AOK Rheinland/Hamburg. 

It is well known that Article 1 (9) of Directive 2004/18 defines ‘body governed by public law’ as follows:

“(a) established for the specific purpose of meeting needs in the general interest, not having an industrial or commercial character;

(b) having legal personality; and

(c) financed, for the most part, by the State, regional or local authorities, or other bodies governed by public law; or subject to management supervision by those bodies; or having an administrative, managerial or supervisory board, more than half of whose members are appointed by the State, regional or local authorities, or by other bodies governed by public law.(…)”.

According to the Court, the first two requirements of Article 1 (9) were clearly fulfilled in the Oymanns case. Therefore, the Court focused on the fulfillment of the first alternative of section (c) of Article 1(9) of Directive 2004/18 with regard to the financing by the German statutory sickness insurance funds.

Although Annex III to Directive 2004/18 expressly mentions the German statutory sickness insurance funds as ‘bodies governed by public law’, the Court decided that such an inclusion did not raise an irrefutable presumption that these statutory sickness insurance funds could be classified as ‘bodies governed by public law’ and therefore, as ‘contracting authorities’ under Directive 2004/18. 

The Court took into accout the following arguments:

1. German statutory sickness insurance funds are financed, in accordance with the relevant national rules, for the most part, by compulsory contributions from their members (or their employers);

2. The members’ contributions are paid without any specific consideration in return, since membership of the funds, and payment of contributions, are both required by law. 

3. The contribution rate is fixed not by the public authorities but by the statutory sickness insurance funds themselves. However, the Court stressed that the funds have a very limited discretion in that regard.

4. The setting of the contribution rate by the German statutory sickness insurance funds requires, in any event, the approval of the public body which supervises each fund. The amount of the contributions is, to some extent, laid down by law. Furthermore, there is a (less important) form of direct financing by the State.

5. With regard to the funds’ other sources of revenue, the direct payments by the federal authorities, although amounting to less than the compulsory contributions from members, are unquestionably direct financing by the State. The German national court pointed out that the contributions are compulsorily recovered on the basis of the provisions of public law. (In practice, the insured person’s part of the contributions is withheld from his salary and paid by his employer to the relevant statutory sickness insurance fund, along with the employer’s contributions.)

The ECJ considered that the financing of a statutory health insurance scheme, which is in practice guaranteed by the public authorities and secured by methods of collection falling under the provisions of public law, satisfies the condition of being financed, for the most part, by the State for the purposes of the application of the Directive 2004/08.

The Court declared that the first alternative of section (c) of Article 1(9) of Directive 2004/18 must be interpreted as meaning that there is financing, for the most part, by the State when the activities of statutory sickness insurance funds are primarily financed by contributions payable by members, which are imposed, calculated and collected according to rules of public law.
In view of the above, the question arises whether sickness insurance funds in other EU member states are also contracting authorities. 

As for Belgium, the sickness insurance funds meet the first two criteria. First, they are indeed set up for meeting needs in the general interest, without an industrial or commercial character. By law, their purpose is to participate in the implementation of the compulsory health insurance scheme and to award benefits to their members in this respect. Second, they have legal personalities. The third condition concerns the influence by public authorities (either by financing; management supervision or by appointment of the majority of the members of their bodies). As for the Belgian sickness insurance funds, one could argue that the management supervision condition or at least the finance condition are fulfilled. In Belgium, public authorities collect the compulsory social security contributions from employers, employees and the self-employed. Part of these contributions are allocated to the Belgian Health Insurance Institute (INAMI / RIZIV) which redistributes these funds to the statutory sickness insurance funds. The funds then reimburse the cost of treatments covered by the compulsory health insurance scheme to their members.

Hence, under the Oymanns judgment there is at least a risk that Belgian sickness insurance funds can be considered as contracting authorities. In Belgium as in other member states, the funds clearly have an incentive to investigate this matter with due care and to comply with public procurement rules if they are sufficiently similar to their German counterparts.
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