MEDIATION: TURKEY ON THE VERGE OF A NEW TERRITORY?

Since 2007, the Turkish government has been working on a mediation model for the settlement of disputes. The Draft Law on Mediation of Civil Disputes (the "Draft Law") is currently pending for the review by the justice sub-commission of the Turkish Parliament. Following the review of the sub-commission, the Draft Law will be voted on in Parliament in order to be enacted.

The Draft Law states in its preamble the main purposes of the law as; (i) decreasing the workload of courts and; (ii) providing a more cost-efficient and time-efficient solution for the settlement of disputes. Hence, the basic characteristics of mediation under the Draft Law are as follows:

Mediation is stipulated as a confidential dispute resolution tool which may be initiated before or during the court proceedings. The prescription periods for filing a lawsuit would be suspended during mediation sessions; this brings comfort to the parties that their rights to commence formal proceedings will not be impeded. The confidentiality of mediation sessions suggests that any document, statement or offer issued or made during mediation cannot be submitted to the courts as evidence, which enables the parties to negotiate without restraint, and in an open-minded manner.

The Draft Law also provides procedural autonomy for the parties. The mediator may collect in​formation regarding the dispute by any means the parties and the mediator deem appropriate. Negotiations and meetings may be held in various forms of sessions including private sessions with each party and common sessions with parties. The flexibility provided under the Draft Law facilitates a suitable mediation environment.

Whether successful or not, at the end of the negotiations, the parties are invited to execute a written statement of the outcome with the mediator. If an agreement is reached, the outcome of mediation may be deemed binding with the parties' consent. The agreement at the end of mediation proceedings may be enforced to the extent permitted by the provisions and the language. The approval of the competent execution court is needed for enforcement through execution offices.

These characteristics are promising for mediation to become a reliable and popular alternative dispute resolution tool. The Min​istry of Justice will carefully oversee the role of the mediators, which is a criticised aspect of the Draft Law. The Draft Law provides the establishment of a Mediator Registry under the auspices of the Ministry of Justice and a series of qualification criteria to be regis​tered as a mediator: being a Turkish citizen, being at least 30 years of age, completing a mandatory course provided by private insti​tutions under the supervision of the Ministry of Justice, and passing an exam, are some of the criteria that have been criticised by practitioners and scholars.

Another controversial provision of the Draft Law is that laymen, i.e. persons without specialised knowledge of law, may be reg​istered at the registry and act as mediators, provided that they take an extra course of 100 hours regarding basic legal principles.

Under the Draft Law the mediator fits per​fectly with the midwife analogy of Socrates: the mediator may not suggest solutions to the parties; his or her task is strictly limited to helping parties realise the common ground regarding the dispute, and to reach an understanding of their own.
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