LEASE VS. RIGHT OF CONSTRUCTION:

WHICH WINS OUT IN A NEW REAL ESTATE DEVELOPMENT?

The lease – the leading option for real property investors in Turkey – has a strong competitor these days: the right of construction. Factors such as the nature of the site, the purpose of the investment and the investment fund help investors to determine the appropriate transaction type. But apart from assessing these commercial and financial concerns, a comparison of the respective benefits of the lease agreement (right in personam) and right of construction agreement (right in rem) from a legal perspective can help in making the right investment, in the right place, with the right kind of real estate transaction. 

Legal Assessment

The holder of a right of construction (“Holder”) on real property is entitled to rights similar to those granted to the property owner, while the tenant (“Tenant”) is only entitled to use the premises but has no right attached to the ownership. Accordingly, while a Holder may file lawsuits against third parties (without the property owner’s approval or contribution) to secure the property or his rights, a Tenant cannot file a lawsuit against third parties to defend the property without the landlord’s approval. Equally, third parties (e.g., the new property owner) cannot claim that they are unaware of a right of construction since it is registered in the title deed ledgers. By contrast, if the lease agreement is not registered with the land registry, the third-party purchasers can file an eviction lawsuit against a Tenant. 

A right of construction may be independent and continuous (established for at least thirty years), in which case it is considered a separate piece of real property. In such case, the Holder can freely sell this right (including the building constructed on the land), pledge it as collateral, create a condominium, or establish a new construction right over the right without the consent of the property owner. However, a lease is a contractual right, and the Tenant cannot sell this right or pledge it as collateral.

Term and Termination Assessment

While a right of construction is limited to 100 years, a lease agreement has no time limit. Similarly, for an extension of either, the mutual agreement of the parties is required. However, if there is no mutual agreement, the Holder must vacate the premises, but the Tenant may want to extend the term of his lease agreement, and it is renewed for 1-year terms until the Tenant wants to vacate. In such case, the landlord may file a lawsuit for determination of the rent, but the property owner cannot benefit from such legal instrument.

Termination of a right of construction by the property owner is not possible unless there is a significant breach (e.g., failure to pay the construction right fee) by the Holder. However, the landlord is entitled to terminate the lease agreement by way of filing an eviction lawsuit if the real property is covered property
 and is located within the boundaries of a municipality, in the event of any of the situations regulated under Article 7
 of the Law on the Lease of Immovable Property (No. 6570).
Tax and Expenses Assessment

A common element of both agreements is the right of the parties to freely determine the fee involved. Both the right of construction fee and the rental fee are determined as an expense while calculating the tax base. Another similarity is that the cost of permanent improvements that increase the value of the relevant property (e.g., construction of a building) can be amortized. However, while the Holder can refer to it as an equity-increasing asset on a balance sheet for tax purposes, since the right of construction is an independent and continuous right, the lease agreement and type of property development performed under it cannot be labeled an equity-increasing asset on the balance sheet.

A right of construction agreement has no notary fee or stamp duty, but it does have a registration fee of 1.5% of the total right of construction fee paid by the Holder unless otherwise agreed by the parties. A lease agreement has notary charges of 0.9% of the annual rental, multiplied by the term of the lease agreement (“Total Rental”), and stamp tax of 0.15% of the Total Rental, which is shared by the parties.  The registration fee of the lease agreement in the title deed ledger is 0.54% of the Total Rental and fully paid by the Tenant. As a common expense, the transaction fee for registering agreements before the land registry is approximately USD 100.

Conclusion
Both the right of construction and the lease agreement can be implemented in a real estate development depending on the real property structure and expectations of the investors. From a legal standpoint, general status, term, termination, tax, and expense issues can be assessed and compared to each other by the investor prior to proceeding further. At the end of the day “the winner” will most probably be determined on the basis of legal, commercial and monetary assessments as a whole. So, the question is: will you be a Holder or a Tenant?

� Law No. 6570 defines its scope with the word “musakkaf” immovable property, meaning pieces of immovable property that are “closed” or “with a roof.”  A typical example of a “musakkaf” piece of immovable property would be an apartment building.


� (i) If the Tenant gives the landlord a “promise to vacate” letter after execution of the lease agreement, the landlord may require the tenant to vacate the property on the date set forth in the letter; (ii) if the landlord, his spouse or any of his children need to use the property as a residence; (iii) if the landlord, his spouse or any of his children need to use the property as an office to carry out their business; (iv) if the property requires major reconstruction that would interfere with the tenant’s use and enjoyment of the property; (v) if the landlord sends two timely written notices or payment orders within the same year to the tenant for his failure to pay rent, the landlord may file an eviction lawsuit without further notice; (vi) if a third party acquires the property and needs to use it as a residence or an office, he can file an eviction lawsuit (if the lease agreement is not registered) within six months of the purchase provided that a written notice is sent to the Tenant within one month of the purchase date; (vii) if the rental is not paid on time and default is not cured during the 30-day cure period provided by the landlord.








