%
K

jor| o]

.

Sur

August 2010

N the Matter of the AE Settlement

2010] JRCO85

The case concerned an application for directions made by
the corporate trustee (the “Trustee”) in relation to the
underlying assets of three Jersey trusts: the AE
Settlement, the CE Settlement and the |IE Settlement
(together, the “Trusts”).

Facts

The Trustee was trustee of each of the Trusts which were
settled by three brothers (AE, CE and IE) for their
families. The three families were trying to obtain a
separation of their interests in the Trusts.

Each of the Trusts indirectly owned shares in three Irish
companies, El, Gl and G, the directors of which were
members of the CE family. Each of the AE Settlement
and the |IE Settlement also owned one sixth of the shares
in two further Irish companies, M and EL, of which the CE
directors were also directors.

Concerns had been raised as to the management of the
Irish companies by the CE directors. The trustee
procured the appointment of a chartered accountant as a
director of El and GI (which were each wholly owned by
the Trusts) for the purpose of investigating the
management of the companies. In his draft report, the
chartered accountant identified three potential areas of
concern:

1 Excessive director’'s remuneration;
2 Excessive secretarial and administration costs; and
3 Significant unpaid taxes.

The Trustee consequently carried out further
investigations in relation to the position of the Irish
companies. In order to complete its investigations, the
trustee required certain further information in relation to
the companies which the CE directors had refused to
provide.

The CE directors also brought a representation against
the Trustee asserting that the Trustee had not acted in
the best interests of the beneficiaries and that its
expenses and liabilities have not been reasonably
incurred.

Given the potential conflicts of interest surrounding the
above, the Trustee surrendered its discretion to the Court.
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Issues

The Trustee sought directions from the court as to how to
proceed. The hearing had previously been adjourned to
allow the parties to resolve the issues by without
prejudice discussions and/or mediation. Though a
mediation agreement had been concluded, it was
conditional upon approval of certain beneficiaries. That
approval was not forthcoming, it being noted that as the
beneficiaries did not have sulfficient information as to the
value of the Irish companies, they were “mediating in the
dark”.

It was now proposed that, in order to address the
potential imbalances between the beneficiaries at trust
level, the court order disclosure from the CE directors,
permit a report to be finalised and, on completion of the
report, consider the amount (if any) by which the CE
beneficiaries had improperly benefited from trust assets.

Article 51 of the Trusts (Jersey) Law 1984 gave the court
wide powers relating to the administration of trusts,
including the power to make an order concerning “a
beneficiary of any person having a connection with the
trust’.

The Court also considered whether making an order
pursuant to Article 51 ordering disclosure of relevant
information would amount to pre-action discovery. The
Court was concerned about circumventing the general
principle that a potential plaintiff was not entitled to the
pre-action discovery of documents merely to enable him
to establish whether he had a cause of action.

Decision
The court considered that disclosure of the information

was inevitable and exercised its discretion to order the
disclosure on the basis that:

1 The companies were essentially family companies;
2  The CE directors had submitted to the jurisdiction of

the Court and submitted evidence to justify their
actions. Their evidence should be properly tested

by:

(a) requiring the directors to disclose the
information; and

(b) orders for cross-examination being made; and
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3 The Trustee and all the beneficiaries sought the
separation of the interests of the three families in the
underlying assets of the Trusts. Such a separation
could not be achieved in a just manner without
investigating the extent to which the CE directors
may have already benefited improperly from those
assets.

The interests of justice therefore required that the
information be provided.

Comment

A case very much turning on its own facts. Nonetheless,
a helpful restatement of the circumstances in which the
Royal Court will allow a trustee to surrender its discretion.

Author:
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About Ogier

Ogier is an award winning offshore legal and fiduciary
services provider. We provide advice on all aspects of
BVI, Cayman, Guernsey and Jersey law together with
trust and administration services through a global network
of offices covering all time zones and key financial
markets.

Ogier continues to be recognised as a leading law firm by
the principal legal directories, including Legal 500 and
Chambers.
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This client briefing has been prepared for clients
and professional associates of the firm. The
information and expressions of opinion which it
contains are not intended to be a
comprehensive study or to provide legal advice
and should not be treated as a substitute for
specific advice concerning individual situations.

Ogier includes separate partnerships which
advise on BVI, Cayman, Guernsey and Jersey
law. For a full list of partners please visit our
website.

Please check with the relevant contact listed
above for specific details regarding the legal
services we offer from each office as we do not
always practice the law of the jurisdiction where
our offices are located. Please note that the
named contact may not be qualified to advise on
all the laws practiced from that office.
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