Compliance – a central theme of modern German corporate law?

As a legal term, ‘compliance’ is hard to grasp. The German translation would simply mean the adherence to legal provisions. Compliance, as a “legal transplant” of Anglo-American commercial law, goes back to the US “Federal Sentencing Guidelines” that were introduced in the early 90s of the last century in order to stem corporate crime. Through the existence of a compliance system, it was hoped that infringements of law would be effectively prevented. As a result, in the Anglo-Saxon legal realm a broad terminology of compliance developed, which has now come to mean all those measures taken by an enterprise, especially measures of an organizational nature, to prevent violations of law. From the standpoint of the German corporate lawyer, it is presumed per se that enterprises and executive bodies are to be run –naturally– in keeping with current legal regulations. Thus ‘compliance’ could be regarded as something that is self-evident in German law – especially in stock corporation law, with its compulsory legal regulations imposed on corporate management – and therefore not in need of further discussion.

Modern compliance does not, however, mean merely the upholding of the law, but rather it means the company-wide preventative avoidance of liability risks for enterprises and executive bodies. In German law, the requirements imposed by legislators and case law on the management of corporate enterprises have become an increasingly central theme since the end of the 1990s, and new liability risks have come into being: Liability proceedings against listed companies and their executive bodies, which for a long time had been the exception, are today no longer unusual, as seen in the litigation surrounding Mannesmann, Siemens or Kirch/Deutsche Bank. In particular the liability of supervisory boards has been intensified by the Federal Court of Justice in recent years, ever since the ARAG/Garmenbeck decision, and also by lawmakers, beginning with the Corporate Sector Supervision and Transparency Act (KonTraG). The new guidelines on fines for infringements instituted by the Federal Cartel Office in 2006 make it possible to enforce penalties and account of profits to a degree hitherto unknown in Germany, as was just experienced by RTL and Pro7/SAT1. The Corporate Governance Code, which plays an ever more important role in listed companies, is ultimately a kind of guideline for good compliance at the management level.

In view of the increasing, almost incalculable legal risks for companies and the likewise increasing liability risks for management, preventative strategies for the avoidance of infringements of law are a central theme for companies and management bodies. A directors and officers liability insurance policy is not sufficient to protect the management bodies from liability risks. Within the enterprises, there is the need for a functioning compliance program, especially for the introduction of organizational measures to prevent infringements of law in sensitive legal areas such as antitrust law, labor law, and environmental law, in order to prevent offenses against financial assets at the expense of the creditors and shareholders. Due to general liability regulations, every company is obligated to take a minimum of precautionary measures against violations by employees of objects of legal protection. The companies with exemplary, well structured compliance programs are those in the heavily regulated areas of banking- and insurance law, in which legal regulations apply that have elevated criminal law relevance, e.g. regulations concerning money laundering, trade and data protection, and also in the area of company communications. For companies of a specified size, which therefore exceed a certain risk threshold, the literature discusses the obligation to introduce an organized program of compliance as part of the organizational responsibility of management (§§ 93 para. 1 Stock Corporation Act (AktG), § 43 para. 1 Companies Act (GmbHG)).  Through the KonTraG, the lawmakers expressly introduced in § 91 para. 2 AktG the obligation of the management board of a stock corporation to introduce an early warning system for identifying risks that jeopardize the company’s assets. For listed companies, this system is even to be incorporated into the audit of the annual financial statements pursuant to § 317 para. 4 German Commercial Code (HGB). Compliance goes beyond this obligation to avoid risks in accordance with stock corporation law.

The introduction of compliance measures through the management bodies is to be oriented toward the business activities and risks involved in the respective companies. Appropriateness, based on the ‘business judgment rule’, is the guiding rule. The supervisory board is responsible for overseeing the compliance program. Central terms in compliance are: information, documentation, know-how management and communication. As in “classic“ risk management, the probability of occurrence and the extent of damage are important factors in determining the necessity of compliance measures. In projects associated with risks, such as the purchase or sale of stock, or in crisis situations, stricter requirements apply with regard to documentation and to the information of the management bodies. The introduction of the company’s own compliance program, with a compliance committee, compliance officer, ombudsman or even a chairman responsible for compliance, is only necessary in companies that are of a specified size. 
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