il GORNITZKY & CO.

Advocates and Notaries

* A Hebrew translation of the article is brought at the end of the English version.

Behind Bars

The Decision of the High Court of Justice to Cancel the Privatization of
the Prisons Has Imprisoned the Entrepreneurs in a Prison of Uncertainty

November 2009, an Article by Adv. Moriel Matalon, Managing Partner of Gornitzky & Co., Israel

The judgment of the Supreme Court, which cancelled the establishment of private prisons in
Israel, may well have brought satisfaction to all the human rights advocates in Israel — but it
has dealt a critical blow to the business community, which ever since the 'Aprofim’ ruling has
been living with the feeling of legal uncertainty. An even stronger blow has been dealt to the
development of our worn-out infrastructures.

Without going into the substantive question as to whether the prisons should be privatized
and whether private persons or companies should be given the governmental authority to
keep prisoners in custody, the handing down of such a dramatic decision more than five years
after the law was enacted, and after the proverbial “horse has bolted from the stable”, is a
serious blow to the stability of the law in Israel. “To every thing there is a season, and a time
to every purpose under the heaven,” (Ecclesiastes I11). Late justice is not always justice.

The Privatization of Prisons Law in Israel (Amendment No. 28 to the Prisons Ordinance) was
passed five and a half years ago — in March 2004. This was after the conducting of legislative
proceedings which had gone on for about two years — neither in a mysterious nor obscure
manner, and not even as part of the Economic Arrangements Law.

The correct and appropriate time to attack the constitutionality of the Law would have been
shortly after it was approved by the Knesset. However, an entire year passed, and only in
March 2005 was a petition filed against the Law. The first hearing at the :

High Court of Justice was held seven and a half months later. Another

hearing was held in June 2006 — more than two years after the enactment

of the Law. At these hearings, the Supreme Court (in its original

composition and in its extended composition) refrained from issuing an

interim order that would prevent the tender from being conducted or the

tender winner from being selected or the prison from being established.

Uncertainty with Regard to the Durability of the Knesset’s Laws

Because no interim order was issued — the business community was entitled to rely on the
Knesset’s law, and this is indeed what it did. The tender was published, the tender proposals
were submitted, contracts were signed, companies and a substantial number of people
changed their situation (for good or for bad) based on the Law and the tender.
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After the franchisee won the tender in November 2005 (one and a half years after the
enactment of the Law and eight months after the filing of the petition) — financial closing was
completed. Banks and investors invested their capital, based on the Law and the undertakings
of the State pursuant to the Law. At this point in time, the franchisee and its contractors
began to construct the facility and also to complete it.

From the moment the cornerstone was laid to the completion of the construction of Israel’s
first ever private prison (and perhaps its last), the media gave the venture extensive coverage,
and there was no indication whatsoever of the legal tsunami that was looming. Only this year
— in March 2009, when the prison has almost been completed — was an interim order issued
to prevent the operation thereof.

Imagine the situation in which a certain entrepreneur wishes to construct an apartment
building in Tel Aviv. He buys the land, applies for a building permit, and obtains it. And yet
some other person has a claim against the venture — with regard to the nature of the rights of
ownership or with regard to the construction rights, or any other claim for whose sake the
Courts exist. The party making the claim “has time on his side”. He procrastinates somewhat
in his application to the legal instances, and when he does indeed apply to them — the Tel
Aviv Court does not allow his application and does not issue an injunction.

The entrepreneur completes the purchase, completes the construction and sells the apartments
to you and me. And then, all of a sudden, on a warm winter’s day, the Court in Tel Aviv
decides to cancel the venture. Can you conceive of such a thing? Would we not all cry out
that there is also a season and a time for the Court — however honorable it may be — to hand
down its decisions. Is the Court in Jerusalem subject to a different law?!

The Supreme Court explains, in the introduction to this historic ruling, that “the delay which
has occurred in writing this judgment up to this point in time arose from the complexity of
the issues at stake, which raise constitutional

questions of the utmost importance, which have not

yet been decided in our case law”; and also the

Court wishes to let the Knesset exhaust the

legislative proceedings and the public discourse of

the issue of the privatization ...

Is this indeed the case? Which of these considerations was not known to the Supreme Court
in 2005, when the petition was brought before it? Why did it not determine, then, the season
and the time for the Knesset to change its mind, and subsequently give its decision? And all
of this — before the tender was won. Or at the very least, why did the Court — due to the
importance of the matter, its complexity, the novelty inherent therein — not issue an interim
order already in 2005, which would have prevented the severe legal instability which has
befallen us at the present time?

As a person who has been involved (as the legal advisor — at times, on behalf of the state
authorities and at times, on behalf of the entrepreneur) in some of the largest infrastructure
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projects in Israel — such as the Trans-Israel Highway, the Tel Aviv Light Railway, the
construction of desalination plants and tenders for power stations — | can attest to the great
difficulty involved in getting the leading companies from around the world to come to Israel
and to take part in the construction and financing of these projects.

This being the situation, the time that is necessary for the legislation, for the publication of
the tender and for the financial closing is significantly longer than in most enlightened
countries; and this is also true due to security-related and political risks, antiquities and the
human bones from the graves of the righteous, and various other reasons. And on top of all
that, there is always the fear of endless foot-dragging in the courts. And now, to add to all of
that, there is also the uncertainty regarding the durability of the Knesset’s laws.

We Will All Pay the Price

The decision of the Supreme Court of last week has perhaps taken the prisons out of the
hands of the private entrepreneurs, but at the same time, it has “imprisoned” the
entrepreneurs in a legal prison of uncertainty. They won’t come here any more.

This far-reaching decision of the Supreme Court might also turn out to be an “own goal” in
the discussion on setting up a constitutional court. It is the worst nightmare of anyone who
believes, as | do, in the supreme and exclusive importance of the Supreme Court. In most
European countries, there is a special body which is authorized to conduct a constitutional
review of the Parliament’s laws. However, in most of the enlightened countries, it is also
common practice — to impose an extreme limitation on the period of time which is
appropriate for attacking the Parliament’s laws.

This is the case, for example, with the German constitutional court.
The law in Germany determines that after the legislature has approved
a law, then a window is open, for a few weeks only, during which time
petitions may be filed — should there be any such petitions — against
the said law. The constitutional court convenes, discusses the
implications one way or the other, and hands down its ruling. Only
then does everyone benefit from the ability to act with legal stability.

In Israel, it would appear that the security-related and political instability to which we are
already condemned is not sufficient, and now, yet another element has been added to it, that
of business and legal instability, in the face of the Supreme Court’s new decision.

And we will all pay the price for this. We will pay it on the roads, on the trains, in the power
stations — because all of these projects will now be waiting for entrepreneurs, who are in
absolutely no hurry to reach our neck of the woods.

* Advocate Moriel Matalon is the Managing Partner of Gornitzky & Co. He is likely
to be an interested party in relation to the issues in this article.
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A Hebrew translation of the Article:

NN 20 NINRN

0N YV RHYO2 DINPN NR NRVID TNMON-"NA NVIH H1VAY P”aa NVOHNN
JURTIN

PR TIVNA HIIND GMVN ,NYON KRN TAY NRN IIRN ,2009 12NN

535 N13-NM Y9IR 200 ,5RIW2 0V IND-NA NNPN DR YUY L1POYN VaVYND N2 YV PIN Po-
DX91IAR NIYN TRN AWK ,IPOYN NYNPN HY NVIR NIN NIMIN IR - HRIWIA DIRA MNIT MY
2% MYPN NYRVNN MM’ HY INNIN INY TIY WP 1910 .IPVAYN MRT-)R NWVIND NNN 7N

MONDN NR 172NY IR 079 DTRY NN IMDN-'NA NR V197D IRT DR IPMNNN NYRYY V17 *Ha
INRY DY 5-N AN DR NPVNIT NVIYNN NN ,D7POR HY NNNWNA IPTNRD NR P15 NIvHYN
1M1 9357 HRIWA VAV MY NNNN NI RN "INNIRD 10 INI2 DVIODN"Y INRD PIND PPinY
PIX TN PR AMRND PN (3 NYIP) “.07Rwn NNN Yan %3% ny

.2004 DIRNA - DMWY 5.5 285 Yapnn (IMON-"N2 NTIPAY 28 NP'N) YRIW?A 1MDA-NA NVIANY 7NN
7IN N30N RY 1998 DIVNN2 R PIINDNI RY - DPNIYVI 12VNI TWUR NPIPN 19N INRY NNT
.DMTONN

YW MY R .NDIIN IT-HY TVIRY INRY TIND 7R PIND YV IMPAPIN DR HPNY NRIM 12170 TN
T 9-INR DWTIN 7.5 DPNN P21 NYRY IPT.PINN T NPNY TVNN 2005 DIRNA P ,N85N
25703) 1PHYN VAVAN N2 YINI 1R DAPTA INPPPR INRY DPNIVNA TN - 2006 212 DPNN 17T
AMON-NYA NNRPR IR 12 APIT IR 19190 91771 YIIND D112 X NRINN (ANIN 2271021 M NpHn

NoIIN PN HY DMTHYI MRTY 70N

9 ANYY AR R ,NDIIN PIN HY TANDNY IIRWYI NPOYN AYNPN NN - DM IX 1NN ROWN

5 (NP9 IR N2IVY) DIARN NR WY D173 N MIAN,DTIN INNN MY WM, 00N 17900
DYWTIN 8-1 PINN NPYPN MINR Y¥MY NIW) 2005 92102132 199102 NIT PITNY INRY 199NN PIND N0
MM2PNNM PIND JP0 %Y DN INY DPPYNI DPI .NYDIVA 1730 NYXIANA - (NPNYN NVIN INR
A5vNY GRY 1PNNN DR D'PNY 171927 172THNNNN IR L9-5YY NTRN

0790 IMDA-N’2 N1AN NNPN DYDY TP NPS-1aR NMINN
PRY ;2505 DPN NNVPNN NPOY L(NINRD 19IRY) PURID
- MIVN P .R2) VNRVHAN YVIVNN MARNXD MTIR HY 1
D712 1% RXIN - DYWIN VYN IMODN-N’2WI ,2009 DIRNI

d anYYan NR »1Inn

AN WPIAN L,YPIP WA RIN LAR-HNI MPT 732 DPRY WHPan MY DD 12V NIPN DIVAY MY
7T PYY IR MHYYAN MNIT 220 PIYY - DUNRA TR MYV W2 INR RINT RN 1M a%apnm nma

17792 NXP INNNNN RID NT W7 IPIVY .0AVN N2 Y INYY TVR NINR MYV HI IR ,1M1aN
PN IR RININ PRI WP INYI RY MDAR-SNN VAVNA N2 - YR NN IR RINYWI ,MIRIIYY
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,0°0N 471N D12 ,YNa85 1R 7919 M7 DR 9917 7122320 DR DYVN ,NYWIOIN NR DYVN DN
2% o) 3 19 PY1I RS ORN 20T 92T 19NN .DPNRN NR Y01Y 1AR-YN2 VHVNN N2 VNN
129NR 1T DHYWIPAY ATY DRND .IPMOUYNN DR NNY DY) (9T W2 - 1YW 721910 - VOVNIN

TY O PT POA N2NO2 HNY 11'YNT I AR NINVDIN NYIINY TN 1HYN VAVNN N2 20N
N792 MDY MYPI NPNPIN MHYRY N1IINPNN P90 HY MITMIYN NPNDN MIANNN P Ny
170 NRY PPN 9N NR MXNY NDIIY NNY VAVYNN NP2 YV IMIRIN DN ;INPIDIL WIINN DIVY
..N0IONN NYAINL MNDNN

RN NPNYNVYI ,2005 NIV 1YY VHVNN N2 YT 1PN RY 1550 NMPIWN 1N NN 2DINIRA
177310 DIV Y190 2IN05NN DR 1N 190 INRYY ;NPT HRNY NI NYY AT IR Pap RY YITH 21185
D272 18 - 12V VITNN ,IMANN LPIPN MWD HWA - VAVNN NP2 NI RY YITN ,IYNNY IR 179102
200Y 1°PY N2V AVPN NYVAVYNN MYN-IR DR PIIN 7PN TR ,2005 NIV 72

M DOPNIAA (DN DYVN DNYPYY NPTAN MNYWI DYOVN TNPY MVAVN PPI’I) 2NPN 7NV N
NPNN NNPN LAR-HNA NYPN NN LIRIY? ANIN YD - HRIYIA NPNYNN DINNA TN DTN
D212 MY MIANN DR HRIWY papyh nwp NN TY TYN MR - MI-MINNY 0’119M 1Yannn
00PN DR YV NN INPNA PN 1HV»Y 1T

2911 N9 1702 INY 27 RIN NYDIAN 170D 19900 DIDIAY ,NPPPNY WITIN 10TH ,ToVN
OPY.TIDY DPYTY 2P HV DITHVY MPPNY 07T DP’1INVA D120 YY1 D) .NNIPINND MTRN
DN SV DMTNY MRTNN TOIN DI NNPI .VAYNT *NA2 NIAND 2190 YWNN TNAN 0N NHR 9
.N01N

11915 YWY PNNN NR

SN2 NR OYIR IRININ TPV PIAVIN (1OYN VAVYNRN N2 YV NVONNN
IMDN-N’22 DNAPN DR "NRYID” RN IR , 070790 DINRPN YN IMoN
JRIY IR RY 920 DN .MIRTY 90N HY 10awNN

HRRY 9137 D) NINY 19127 1YY VAVYND N2 YV IT NIY-NPININ VYN
LJIIRNY M 93 HY MINYan oIvn RN .APIND VAVYN N2 NNPN YY 11T
MPTNN M3 315N VOVNRN 2 HV INPTYHII IMIHY MDWNI 1N
YDIN DY NINPIN NP2 12PNY TNOIN VR TNYN 913 DV NAPR

5v NINR NYAIN - MIPINND MPTNRN 21172 VIPA HHI DYIR .VINYIAN
201390 PN NYYPNY NRIN AT

NNAY ,PIN TWIR DPPINND NPAY INRY 2 YAIP 1IN PPTN .IPINY 21NN VAVNN N2 5N |79
,DIINN APIND VAVNN N2 .PIN IMR T - PYW? DR - MPNY MIVIIN I121,7152 MIPIAY 79010 j2 YN
JPVAYN MR KIPAY NHINN DHID 2N IR IR .PDIATLIRIY IR RIY MIYWNI |7

MR-IR YV J2TI TIV 1Y 0I ANY 1YY 1IDIY NNINVIA-NITAN MWIN-IRL MT RY NIYNR
VTN 1YY VAVNN N2 NVIYNN NN NPOY-NVAVN

190177 RY TWR DINDY 121 1YR HI - MIN-NNNN2 ,M2571,0°W3151 - 11910 DHWI 72 YY P Nnn NX
20MNNnY yiany

PONA 222y 5Y3 1195 WY K1Y PN TIVD S 57307 9w R 150D SRIND THY *
DIN2IDA DINVIIAY
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