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* A Hebrew translation of the article is brought at the end of the English version.

EVERY REGULATOR IS KING

Even the Minister is unable to call the Regulator to order. This is a recipe for
normative disorder.

Article by Adv. Pinhas Rubin, Chairman of Gornitzky & Co., Israel

As is widely known, the legislative hierarchy in Israel is relatively

clear-cut. The Knesset (Israeli Parliament - the legislative authority) enacts Basic
Laws (a sort of Constitution in separate chapters and passed from time to time); the
Knesset also enacts "ordinary laws" which are subject to the supreme constitutional
legislation; occasionally, the laws empower Ministers (the executive authority) to
promulgate regulations by virtue of the said laws for implementation purposes. The
authority for promulgating regulations is in the majority of cases, vested in the
Minister responsible for the particular matter and from time to time, the
promulgation of regulations requires the approval of one of the Knesset committees
which oversees the relevant field of activity. The regulations are subject to the law
by virtue of which they were enacted.

In the modern world, there is a clear trend of increasing regulation. This is by no
means an ideal situation as the regulations to a certain extent "appropriate"
legislative powers from the legislative authority to the executive authority. Despite
the legal force of the regulations, they are promulgated without a structured or clear
legislative procedure (draft bill), without debate in any Knesset committees, without
hearing objections, without the three readings that a bill must undergo, etc.

Notwithstanding this, one can be consoled by the fact that only the responsible
Minister himself is empowered to promulgate regulations (which is a form of
supervision in itself) and even then, from time to time they require the approval of a
Knesset committee (a second level of supervision) and there is also a third level of
supervision in that the authority to promulgate regulations must not be breached
and must only be limited to specific matters, with clear directives and criteria
establishing clear principles (the "primary arrangements rule" of legislation).

Without the legislative primary arrangements to formulate the limitations of the
regulations, the purpose and the scope thereof, it would not be possible to empower
the Minister to promulgate them. There have indeed been examples of this. The
intent is, of course, that "the slave shall not rise up against its master" (i.e. that the
Minister promulgating the regulations shall rise up against his legislator).
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Officials Promulgating Regulations

As if apparently tempting fate, another undesirable phenomenon has now
manifested itself. Not only the Minister (with the supervision of one of the Knesset
committees) is entitled to promulgate regulations, but also a senior official may be a
regulator (even without the supervision of any of the Knesset committees). Such
"regulations" are effectively "circulars" and "directives" written by a stroke of the pen
of the senior regulator (an official and not a Minister) which are not subjected to the
melting pot of principal legislation, or even of revised secondary legislation. Once
the regulator is empowered by the main legislator to implement "secondary
legislation" in the form of circulars and directives, the dams of legislation as well as
the traditional checks and balances, are irreparably breached. Every regulator is a
King in his own kingdom, and even the Minister cannot call him to order.

His directives become legally binding with a swift stroke of the pen, and each day
can herald a new (or modern) requirement due to the fruits of his labors and fertile
imagination. A recipe for normative disorder. This fear may even be increased if,
according to a certain interpretation, such provisions may be deemed to be an
"ordinary" form of secondary legislation, which could even impose, by virtue of the
provisions thereof, the dangers of the criminal law. In such a scenario, the regulator
(who is not a Minister) could, heaven forbid, prescribe norms via circulars and
directives for the criminal law in the State of Israel. In my view, this is not a
desirable scenario.

We can see the 'passing on of

responsibility" or, to be more precise, "the

passing on of the duty of legislation"

going down a dangerous and slippery

slope: from the main legislator, to the

secondary legislator - i.e. the appropriate 7

Minister in conjunction with the Knesset Al

committee, and from the Minister to the regulator. These matters are done by way of
legislation and from a formal perspective, they comply with the necessary legal
requirements. However, without casting any aspersions whatsoever on the standing
of any senior official, the status of a regulator is not the same status of that of a
Minister. Despite the lower normative standing of the regulator, he enacts
regulations of the highest legislative order and these are sometimes critical in nature.

Let us take by way of example, the extensive powers of the Supervisor on Insurance.
In the Amendment to the Law in 2005, the Supervisor on Insurance was empowered,
after consultation with a committee (not a Knesset committee) to issue, inter alia,
"orders relating to the actions and management of Insurers...of office holders thereof and of
all those employed by them". Whilst the Amendment goes on to state "all in order to
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assure the proper management of the Insurer", it is clear to the reader that his powers are
wide enough to promulgate any order of any nature whatsoever concerning the
manner of activity and management of Insurance companies.

The words "manner of activity and management" are extremely wide, as are the powers
of the Supervisor on Insurance. This is excessive power beyond compare. The
powers do not stop there. They extend, according to the letter of the law, to orders
regarding office holders and every employee of the company. The Insurer could fall
foul of the potential sword of the Supervisor who is empowered, almost
incidentally, by way of "orders" to direct the insurance company even, by way of an
extreme example, in relation to its management and the management of its
employees. The Supervisor on Insurance is only an example, perhaps even an
inappropriate example, as due to my personal acquaintance with him I can safely
say that he does not make excessive use of his powers. However who is to say that
his successor will be as restrained as he is? As I see it, it is not desirable that these
powers, being unrestrained as they are and embodying methods of implementation
specified by the legislator or the Minister in charge, should be handed over to a
senior official who in this case is not even subject to the authority of the Minister in
charge. The powers, as has been explained, are handed over to a public official and
not to a Minister.

Powers which are no less wide-ranging in scope, are also
given to the Supervisor on Banks, who is entitled to issue
orders concerning the manner of activity and management
of a banking institution, of an office holder thereof and of
anyone who may be employed thereby; and indeed he
makes considerable use of such powers in the Book
containing orders called " Good Banking Practice". This =
book is fast becoming the "bible" of banking institutions,
whose use is both extensive and commonplace throughout
the banking industry, and no less so than the main
legislation or regulations enacted thereunder.

On a practical level, the Supervisor on Banks is rapidly becoming a legislative
"supremo" of the banking world. If the Supervisor on Banks issues an order - who
will dare not to comply? As we have already seen, the Supervisor on Banks is not
the only person with such powers. The Commissioner on Restrictive Trade Practices,
the Securities Authority and others also has powers to enact rules.

What are they? The two latter Authorities have much more restricted powers
(thanks to the new and wide-ranging initiative of the Securities Authority), in
relation to the content, the extent and the period of validity of the orders that the
authority is empowered to issue, in the context of the limited matters which are
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subject to its purview. When I recall the Securities Authority and notwithstanding
my criticism of the phenomenon of passing on powers on the normative and
slippery slope (as distinct from the content of the orders themselves, which are not
the subject of this article), it is interesting especially to compliment (not only) the
exemplary manner in which the Authority acted prior to the publication of such a
tar-reaching order.

The Securities Authority publishes the proposed orders amongst the public at large,
on its website and by way of an initiated approach to certain individuals and
endeavors, as far as possible, to hold a public debate , with a view to improving the
orders as much as possible. From time to time, other regulators act in a similar
manner, and it is good that they do so, although in my view, it is not a positive
outcome that such wide-ranging powers are left to the whim of the pen. As long as
the "empowering" legislation remains in force, this is only to be regretted.

If the matter were in my hands, I would have preferred to
see the regulator retaining his traditional and important role:
namely the supervision of the implementation of the
provisions of the Laws and the regulations promulgated
thereunder, as well as the assurance of the proper
implementation and enforcement of the law either strictly or
leniently, according to each particular case and
circumstances, i.e. an enforcement role - as opposed to a
"legislative" role.

It is not appropriate that the regulator should become a "legislator", a "supervisor of
legislation" and also an "enforcer". The "legislator" should not construe his own"
orders and directives" and thereafter enforce them by way of criminal procedures (a
large proportion of regulators have internal investigation departments). It is not
conscionable that the Police Commissioner should issue "directives" and "orders"
which are of binding authority from a legal perspective (even) against the principal
Families involved in crime. "Policeman", "Legislator"?

* Advocate Pinhas Rubin is the Chairman of Gornitzky & Co. He is likely to be an
interested party in relation to some of the issues appearing in this article.
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A Hebrew translation of the Article:
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