ABUSE OF DOMINANT POSITION

Market competition is regulated in Turkey by the Competition Law enacted on 7 Decem​ber 1994. The regulatory authority is the Competition Authority and the decision-mak​ing body is the Competition Board. The Com​petition Law has three pillars: (i) agreements, decisions and practices preventing, distort​ing or restricting competition in markets for goods and services; (ii) abuse of dominance by the undertakings dominant in the market; and (iii) the control of mergers and acqui​sitions that could lead to the creation or strengthening of a dominant position.

What is a dominant position?

Article 3 of the Competition Law defines a dominant position as being created when one or more undertakings in a particular market use their position in that market to determine economic parameters such as price, supply, the amount of production and distribution, by acting independently of their competitors and customers.

Relevant product market

The first stage in determining whether an undertaking is dominant is to determine the relevant product market, based on the interchangeability and substitutability of products. Where products are regarded as interchangeable or substitutable from a consumer's standpoint, they are considered to belong to the same product market. Interchangeability is measured on the basis of the intended use of the products, the price of the products and their physical charac​teristics. Once the relevant product market is defined, the relevant geographical market can be analysed.

Relevant geographical market

It is also necessary to define the relevant geographical market when determining a dominant position of an undertaking. The rel​evant geographic market is the area in which the undertakings concerned are involved in the supply of relevant products or services, in which the conditions of competition are sufficiently homogenous, and that can be distinguished from neighbouring geographic areas because conditions of competition are appreciably different in those areas.

Dominant position

Once the relevant product and geographic market is defined, one can analyse whether the allegation of dominance of an under​taking in the relevant product market is verified.

The dominant position test can be con​ducted by using different criteria. The main criterion is the market share. Market share cannot by itself give a definite indication of dominance but can give a presumption of dominance. A company may have a large market share for a limited time without being dominant. The market share must be considered together with the length of time for which the company held the critical market share.

Even when the market share gives a pre​sumption of dominance, other factors that could constitute barriers to entry in the market must also be considered. Barriers to entry into the market can be statutory regulations and national legal systems, the requirement of superior technology to be able to compete in a market, the vertical integration and well-developed distribution systems of the firms already present in the market, the product differentiation with brand names attracting the customer, and the conduct of the company in the relevant market.

The listing above is not exhaustive and it is widely recognised that there can be diverse indications of dominance. One final element that should nevertheless be mentioned is the internal correspondence of the compa​ny that is alleged to be dominant. Indeed, if the internal correspondence of the com​pany confirms the allegation of dominance then this may be material evidence for the alleged dominance.

Collective dominance

The Competition Law not only prohibits the abuse of dominance by a single firm, but also the collective abuse of dominance by several different firms. Collective domi​nance generally exists in narrow oligopo​listic markets and certain practices of collectively dominant firms might also fall within the scope of Article 6 of the Competition Law.

Special responsibility of dominant firms

Precedents in competition law practice show that dominant firms have a special responsibility in their relevant market. Domi​nant firms must not allow their conduct to distort competition in the market. This responsibility is open to discussion. A domi​nant firm will, by definition, have the means and the strength to act independently of the market. From a commercial point of view, it is not sensible to say that dominant firms should think of preserving competition and competitors in the market to the detriment of their own interests. Nevertheless, this special responsibility can be defined as not intentionally preventing or eliminating competition. The following section on the abuse of dominant position illustrates how a dominant firm can eliminate or prevent competition on the relevant market and what conducts should not be adopted under the scope of the special responsibility.

Abuse

Every successful company aims to increase its market share. In many cases (except le​gal monopolies), a dominant position shows the success of that company. Dominant positions are not forbidden, but to abuse that position is subject to scrutiny and sanc​tions by the Competition Authority. Once a company is found to be dominant, it has a special responsibility not to allow its con​duct to distort competition. The competition rules call this the prohibition of an abuse of a dominant position.

The Competition Law does not define the notion of abuse. Article 6 gives examples of the abuse of dominant position, however, this list is not exhaustive. In addition, decisions of the Competition Authority and the case law of the Council of State should also be taken into consideration. The following are the examples of abusive practices of a domi​nant firm:

• any tie-in or requirement contracts that oblige a customer to purchase other goods or services that by their nature or their com​mercial usage have no connection with such product or service;

• a refusal to supply to a customer on normal terms, especially if the customer is a longstanding one, unless there is objective justification (such as non-payment or safety considerations) for refusal to supply;

• pricing practices that have a tying ef​fect, such as loyalty rebates and target discounts;

• predatory pricing that is, selective price cuts below average variable cost with the effect of eliminating a specific competitor;

• excessive pricing that is, applying exces​sive prices to customers;

• any discrimination between custom​ers, that is, treating customers differently under similar conditions with regards to prices, discounts, and terms of supply;

• unusual long-term supply or purchase arrangements excluding competitors from a substantial portion of the market (as opposed to normal commercial consider​ations).

Companies in a dominant position cannot simply ignore the potential risks of their dominance. They must determine what they can and cannot do if they are or might be dominant in a market. 

Precedents under Turkish law

Since the establishment of the Authority, there have been a number of decisions in relation to abuse of dominant position. The decisions of the Competition Board show that the Competition Authority generally follows the precedents of the European Commission and case law of the European Community courts in its judg​ments.

For instance, in the Belko decision, the Competition Board held that Belko, the coal sales and distribution company of the Ankara municipality, which also had a legal monopoly, abused its dominant position by applying excessive prices to its customers. To determine what amounts to an excessive price, the Competition Board compared the prices of Belko with other undertakings in the neighbouring provinces. It found that the prices charged by Belko were 50% to 60% higher than that of undertakings in similar conditions. The decision revealed that abusive practices are not limited to the practices men​tioned under Article 6 of the Competition Law and that there may also be abusive practices that are harmful to competition that are not explicitly mentioned under the Competition Law. In addition, the decision revealed that the Competition Law applies to legal monopolies as well as other un​dertakings without any hesitation.

In its detailed Türk Telekom decision, the Board held that Türk Telekom, the former legal monopoly in the fixed-line telephone sector in Turkey, abused its dominant position by imposing excessive prices to internet service providers (ISPs), while applying low prices to its internet service provider company, TTNET. The Competition Board decision stated that Türk Telekom abused its dominant position by making it difficult for the providers and satellite op​erators to compete with Türk Telekom and applying predatory pricing with the aim of eliminating competitors.

In Turkcell-Telsim, a collective dominance case, the Competition Board found that two leading GSM operators of Turkey were collectively dominant in the GSM infra​structure market in Turkey. The Competi​tion Board held that refusal to allow the third GSM operator, Aria, the use of the GSM infrastructure of these two collective​ly dominant undertakings constituted an abusive practice under the legislation. The decision was controversial and criticised among scholars and practitioners. In this decision, the Board made reference to the essential facilities doctrine, stating that two dominant undertakings abused their dominant position by refusing to supply roaming services to the third GSM operator in the GSM infrastructure market, which, according to the Competition Board, constituted an essential facility for the new entrants. The Council of State annulled the Competition Board's decision.

In the Warner Bros decision, the Competi​tion Board held that WB, a film distribu​tion company to the cinemas, abused its dominant position by (i) determining the trailers that will be displayed before the films they distribute; and (ii) determining or monitoring the ticket prices which results in distorting competition in an affected market.

In another decision, the Competition Board found that three leading magazine and newspaper distribution companies, BBD, BiRYAY and YAYSAT are collectively dominant. The Competition Board held that these companies refuse to allow other distribution companies selling their products to the vendors of BBD, BiRYAY and YAYSAT. In this regard, the Competi​tion Board underlined that restriction of final sale points by exclusivity agreements significantly obstruct other providers enter​ing the relevant market on different stages. Therefore, in the event that an agreement within the context of this market includes an exclusivity provision such as "not selling or distributing competing products", it can not benefit from the exemption given by the Competition Board Communiqués.

Through a recent decision, dated 17 June 2009, the Competition Board decided that the group composed of Türk Telekom and TTNET were in a dominant position in the retail and wholesale market for broadband internet access services. After its inspec​tion, the Competition Board decided that the group had abused its dominant posi​tion in the wholesale market for broadband internet access services through price compression in the retail market for broad​band internet access services and imposed monetary fines.

The decisions of the Competition Board generally follow the precedents of the Euro​pean Commission and case law of the Eu​ropean courts. The Competition Board also tends to adopt narrow market definitions. This approach generally results in the high market shares for undertakings concerned and so makes finding a dominant position in these product markets easy. Under Eu​ropean Competition Law, undertakings with a 50% market share are legally presumed to be in a dominant position. However, a company with a 33% market share may still be found dominant.

In addition, abusive practices are not exhaustive under Turkish competition law practice. There might be circumstances where the abusive practices of the under​takings are not clearly explained under the Law. What constitutes an abusive practice and what does not is determined on a case-by-case basis.


This document is for general guidance only and does not constitute definitive advice.  Any reproduction, in whole or in part, of this paper is expressly prohibited, other than for personal use and may not be recopied or shared with a third party. The permission to recopy by an individual does not allow for incorporation of material in part or in whole in any work or publication, whether in hard copy, electronic, or any other form, unless specific mention is made to the source.  








PAGE  
1

