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LIMITATION OF PARALLEL TRADE NOT 
NECESSARILY A RESTRICTION OF COMPETITION  

 

 March 2007 

 
The EC Court of First Instance has recently held that an 
agreement that aims at limiting parallel trade does not 
necessarily have for its object to restrict competition.1 
 
Previously, the Commission had prohibited, under Article 81 
(1) of the Treaty, the General Sales Conditions2 of the Spanish 
subsidiary of the pharmaceutical lab GlaxoSmithKline (GSK).  
These general conditions provided that the group’s medicines 
would be sold to Spanish wholesalers who carried out parallel 
imports at different prices, depending on whether these 
medicines were to be marketed in Spain or in another Member 
State (where the price of medicines is far higher).  
 
In its analysis, the Court underlined the specificity of the 
pharmaceutical sector, in which prices of medicines are to a 
large extent shielded from the free play of supply and demand 
by regulatory forces.  Under those circumstances it considered 
that the agreements limiting parallel trade in medicines do not 
necessarily restrict competition.   
 
However, the Court agreed with the Commission’s finding that 
in the present case parallel trade in the medicines concerned 
permitted a small but real drop in the price and cost of the 
medicines to the benefit of consumers.  By preventing this 
drop in prices, the General Conditions of Sale had an 
anticompetitive effect and thus ran afoul of the prohibition 
under Article 81 (1) of the Treaty. 
 
The Court nonetheless found that the Commission had not 
seriously examined the issue of whether the restrictions 
contained in GSK’s General Conditions of Sale could be offset 
by, for instance, a gain in efficiency.3  As the gains derived 
from sales at a higher price in certain countries are allocated to 
finance pharmaceutical innovation, they effectively contribute 
to the financing of innovation.  The Community court thus 
reversed part of the decision and invited the Commission to 
re-examine GSK’s claim. 

                                                      
1 CFI decision, 27 September 2006, case T-168/01. 
2 It should be recalled that since the 1st of May 2004, the date of entry 
into force of Regulation 1/2003, undertakings can no longer notify 
their agreements to the Commission so as to obtain an individual 
exemption.  It is up to them to prove, when prosecuted, that their 
agreements meet the conditions for exemption under Article 81 (3). 
3 Pursuant to Article 81 (3) of the Treaty. 

 
There is a twofold lesson to be learned from this decision: a 
contractual limitation on parallel trade in regulated medicines 
does not always have an anticompetitive object; however, it 
should be ensured that any possible restrictive effects on 
competition resulting from such limitation can be offset by real 
economic benefits within the meaning of Article 81 (3) of the 
Treaty.  
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AREAS OF LEGAL PRACTICE 
 

• MERGERS & ACQUISITIONS 
 

Engineering of takeovers and deal structuring, legal due diligence, restructuring 
operations, joint ventures, obtaining necessary administrative permits and 
licenses, drafting and negotiation of documentation (letters of intent,  sale & 
purchase agreements, warranties that assets and liabilities are as stated, bank 
guarantees, shareholders’ agreements, etc.), merger deals, takeovers of 
companies in difficulty or in the framework of collective procedures. 
 

• CAPITAL INVESTMENTS AND LBOS 
 

Representation of investment funds, issuers, targets and company officers, 
during the due diligence, advisory and negotiation processes. 
 

• COMPANY LAW   
 

 “Long-term capital”  transactions, capital increases, issuance of composite 
securities (convertible or repayable in shares, investment certificates, 
priority dividend shares etc.), stock option agreements, company founder 
share plans, temporary business combinations, management fees and cash 
management agreements, changes to charter/by-laws and legal secretariat 
services. 
 

• SECURITIES LAW 
 

IPOs and preparatory work, drafting of prospectuses, legal secretariat services 
for listed companies, relations with market authorities, securities litigation. 
 

• BANKING AND FINANCE  
 

Advice on loan and financing agreements, warranties/guarantees, 
syndication, banking regulations, financing of acquisitions and structured 
asset financing (particularly of real estate).  
 

• COMMERCIAL CONTRACTS / ECONOMIC LAW  
 

Advice and litigation with commercial contracts, i.e. service, sale, distribution, 
concession, franchise, commercial agent agreements, distributor/supplier 
relations, general terms of purchase/sale, commercial partnerships, 
manufacturing and subcontracting agreements, business sale agreements, 
management leases, consumer law, public and private procurement contracts. 

 

• LABOUR AND EMPLOYMENT LAW 
 

Advice and litigation work in collective and individual disputes as well as in 
social security law and criminal labour law. 
 

• INTERNATIONAL LITIGATION / ARBITRATION 
 

Advice and litigation work covering all facets of business, company and 
securities law, as well as collective procedures and white-collar crime.  
Representation at all stages of the dispute, from pre-litigation to litigation before 
judicial or arbitral courts, protective measures and enforcement. 
 

• REAL ESTATE LAW 
 
Advice and litigation work in connection with commercial leases, real estate 
due diligences, purchase/sale of property and of preponderantly real estate 
companies, financing of real estate acquisitions. 
 

• COLLECTIVE PROCEDURES 
 

Alert, restructuring and reorganisation procedures, amicable composition 
and ad hoc representation procedures.  Court-ordered reorganisation, 
continued operation, sale and continuation plans, liquidation.   
 

• INDUSTRIAL PROPERTY 
 

Advice and litigation in the field of trademarks, patents and/or design and 
model applications, transfers of technology and/or know-how, unfair 
competition and passing off. 
 

 
• COMPETITION LAW (FRENCH AND EU) 
Advice and litigation work in respect of industrial cooperation 
agreements and structuring of distribution networks. Representation 
before the competition authorities and courts in cartel, anti-competitive 
practices, abuse of a dominant position and unfair competition cases.  
Advice on the control of concentrations (conduct of feasibility studies, 
preparation of notification files, negotiation with the national and 
Community control authorities) and on State aids/subsidies. 
 

• IT LAW 
 

Development and integration of software, licenses, assignments and 
other software contracts, facilities management, maintenance of IT 
systems and software, appraisals of the compliance of IT services, anti-
piracy fight. 
 

• ELECTRONIC COMMUNICATIONS 
 

Regulatory domain; construction of networks, co-localization of facilities, 
agreements and general terms of supply of services, access and 
interconnection agreements, judicial or administrative litigation (against the 
decisions of the regulatory authority).  
 

• INTERNET 
 

Creation and hosting of websites, affiliation, partnership, audit of 
websites, application for and defence of domain names, market shares, 
online auctions, ASP licenses. 
 

• MEDIA 
 
Advertising (protection, operation) and marketing; sponsoring; regulation of 
broadcasting and of electronic communication services (TV, mobile phone 
TV, Internet TV, video on demand etc.). 
 

• PROTECTION OF PERSONAL DATA AND PRIVACY RIGHTS 
 

Relations with the CNIL; specific regulations on electronic communications 
(geolocalization services, storage of traffic data); breach of privacy rights, 
defamation. 
 

• LITERARY AND ARTISITIC PROPERTY RIGHTS, COPYRIGHT AND 

NEIGHBOURING  RIGHTS 
 

Protection and licensing of copyright and neighbouring rights; audiovisual 
(cinema, TV) and multimedia (online and offline video games, cd-roms etc.) 
production and co-production; motion picture regulations; distribution 
licenses (TV, merchandizing, video distribution, derivative rights); rights of 
performing artists, sports law; infringement litigation (customs seizures, 
infringement seizures, proceedings before civil and criminal courts). 
 
 
 

Wide network of foreign correspondents  

The Firm has developed a wide network of foreign correspondents in most 
industrialised countries and in certain developing countries. 
 
 

ISO 9001  

The Firm was the first Paris law firm to obtain ISO 9001 certification 
back in 1998. 
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