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� Rent to be taken into consideration in 
calculating the ceiling rent 

 
Upon the renewal of a commercial lease, the rent can be 
increased from the initial rent. 
 
When the term of the lease is less than 9 years, pursuant to 
Article L. 145-34 of the Commercial Code, the rent under the 
renewed lease should be capped absent any significant change 
in any of the factors in assessing rental value (inter alia features 
of the premises, local marketability factors or prices habitually 
practiced in the neighbourhood). 
 
In a general way, the ceiling rent is determined by taking into 
consideration the applicable rent upon the effective date of the 
expired lease and applying to that the variation in the INSEE 
cost of construction index. 
 
This method of calculation does not present any difficulty 
when the applicable rent, upon the effective date of the lease 
coming up for renewal, is identical to that paid by the lessee 
during the lease. 
 
The question arises as to what rent should be taken into 
consideration when the rent under a lease has been the subject 
of a flat contractual adjustment on a progressive basis (called 
“sliding-scale” leases) or of specific arrangements between the 
parties (reduction of rent over the first years so as to facilitate 
the ramp up of operations for the lessee or so as to take into 
consideration, for instance, furbishing work on the premises 
carried out by the lessee). 
 
The triers of the facts thus seem to be of two minds between a 
distributive application of the coefficient to the amount of the 
rent applied for each period (CA Paris, 29 April 1986) and sole 
reference to the initial rent (see, for example, CA Paris, 29 
April 1986: D. 1986, inf. rap. p. 344). 
 
The Cour de cassation has very clearly come out in favour of this 
second solution (Cass. 3e civ., 17 May 2006, no.°05-11.685). 
 
In that case, the contractual rent had been reduced by the 
lessor to reflect the renovation work carried out by the lessee.  
The lessee had argued that upon expiry of the initial lease, 
reference should have been made to the amount of rent 
actually paid upon the effective date of the lease and not the 
amount contractually stipulated. 
 
By decision of 17 May 2006, the Cour de cassation rejected this 
argument, holding that in calculating the ceiling rent,  

 
application should be made of the index variation of the 
contractual rent agreed by the parties upon the effective date of 
the lease to be renewed. 
 
To avoid any dispute upon renewals, the parties should specify 
in their agreement the baseline rent in the context of the three-
yearly rent review or upon renewal is that initially set and not 
that resulting from a decrease granted due to special 
circumstances.   
 
 

� Short-term lease under exemption regime: 
qualification and renewal 

 
Although commercial leases are in theory of nine years, the 
parties may conclude a short-term lease under the exemption 
regime, for a maximum duration of two years, providing for a 
waiver of the regime applicable to commercial leases and its 
mandatory public policy provisions pursuant to Article L. 145-5 
(1) of the Commercial Code. 
 

* So as to avoid any risk of recharacterization, the parties must 
manifest a clear and unequivocal desire to waive the regime 
applicable to commercial leases.  In this respect the courts have 
tended to refer solely to the term of the agreement so as to 
surmise the parties’ intent to waive application of that regime. 
 
However, Article L. 145-5 of the Commercial Code does not 
provide that a lease with a maximum term of two years is 
necessarily excluded from the regime applicable to commercial 
leases.  It simply indicates that the parties have the possibility 
of escaping the regime applicable to commercial leases by 
concluding a lease of that term. 
 
The strict interpretation of this provision was confirmed by the 
Cour de cassation which specified that the mere indication of a 
term of less than two years does not suffice to characterize the 
intent of the parties to conclude a lease under the exemption 
regime (Cass. 3e civ., 2 February 2005, no. 03-19.541). 
 
The parties should thus ensure that they word their lease 
agreement such that their intent to waive the application of the 
regime applicable to commercial leases is clear; sole indication 
of a term of two years or less not being sufficient. 
 

* It should also be recalled that Article L. 145-5 (3) of the 
Commercial Code prohibits the renewal of a short-term lease. 
 
So, when the lessee remains in occupancy upon the expiry of 
the lease under the exemption scheme, a lease governed by the 
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regime applicable to commercial leases automatically becomes 
applicable. 
 
This waiver is only authorized in the scenario of the conclusion 
of a single lease that cannot be renewed or extended, even if 
the total duration of subsequent leases granted does not exceed 
a two-year period. 
 
On this last point, the Cour de cassation reiterated this principle 
by criticizing a court of appeal that had considered that the 
parties’ intent had been to conclude a lease under the 
exemption regime for a term of less than 24 months when the 
lease actually provided for a term of 11 months and the lessee 
remained on the premises upon the expiry of that lease without 
any protest by the lessor (Cass. 3e civ., 21 mars 2006, no. 95-
10.149). 
 
The Court of Appeal had based its rationale on a mistake by 
the notary drafting the agreement, who had indicated that the 
lease could be renewed upon the expiry of the 11-month 
period for a duration of 1 year, the duration of the initial lease 
and of the renewal term still being under two years. 
 
The Cour de cassation rejected that rationale by applying a 
solution in that case that was consistent with its previous 
rulings on the consequences of the lessee remaining on the 
premises upon the expiry of a lease under the exemption 
system. 
 
It should be recalled in this respect that when the lessee 
remains on the premises after lease-end the rent under the 
lease should be set at the rental value (Cass. 3ème civ., 14 Dec. 
2005 no. 05-12.587), while the other terms and conditions of 
the initial agreement should remain applicable unless contrary 
to mandatory requirements applicable to commercial leases. 
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AREAS OF LEGAL PRACTICE 
 

• MERGERS & ACQUISITIONS 
 

Engineering of takeovers and deal structuring, legal due diligence, restructuring 
operations, joint ventures, obtaining necessary administrative permits and 
licenses, drafting and negotiation of documentation (letters of intent,  sale & 
purchase agreements, warranties that assets and liabilities are as stated, bank 
guarantees, shareholders’ agreements, etc.), merger deals, takeovers of 
companies in difficulty or in the framework of collective procedures. 
 

• CAPITAL INVESTMENTS AND LBOS 
 

Representation of investment funds, issuers, targets and company officers, 
during the due diligence, advisory and negotiation processes. 
 

• COMPANY LAW   
 

 “Long-term capital”  transactions, capital increases, issuance of composite 
securities (convertible or repayable in shares, investment certificates, 
priority dividend shares etc.), stock option agreements, company founder 
share plans, temporary business combinations, management fees and cash 
management agreements, changes to charter/by-laws and legal secretariat 
services. 
 

• SECURITIES LAW 
 

IPOs and preparatory work, drafting of prospectuses, legal secretariat services 
for listed companies, relations with market authorities, securities litigation. 
 

• BANKING AND FINANCE  
 

Advice on loan and financing agreements, warranties/guarantees, 
syndication, banking regulations, financing of acquisitions and structured 
asset financing (particularly of real estate).  
 

• COMMERCIAL CONTRACTS / ECONOMIC LAW  
 

Advice and litigation with commercial contracts, i.e. service, sale, distribution, 
concession, franchise, commercial agent agreements, distributor/supplier 
relations, general terms of purchase/sale, commercial partnerships, 
manufacturing and subcontracting agreements, business sale agreements, 
management leases, consumer law, public and private procurement contracts. 

 

• ADVERTISING / MARKETING 
 

Advice and litigation work in advertising and marketing law (validation of 
advertising or promotional campaigns on all media and related litigation). 
 

• LABOUR AND EMPLOYMENT LAW 
 

Advice and litigation work in collective and individual disputes as well as in 
social security law and criminal labour law. 
 

• INTERNATIONAL LITIGATION / ARBITRATION 
 

Advice and litigation work covering all facets of business, company and 
securities law, as well as collective procedures and white-collar crime.  
Representation at all stages of the dispute, from pre-litigation to litigation before 
judicial or arbitral courts, protective measures and enforcement. 
 

• REAL ESTATE LAW 
 
Advice and litigation work in connection with commercial leases, real estate 
due diligences, purchase/sale of property and of preponderantly real estate 
companies, financing of real estate acquisitions. 
 

• REAL ESTATE LAW 
 
Advice and litigation work in connection with commercial leases, real estate 
due diligences, purchase/sale of property and of preponderantly real estate 
companies, financing of real estate acquisitions. 
 

 
 

• COMPETITION LAW (FRENCH AND EU) 
 

Advice and litigation work in respect of industrial cooperation 
agreements and structuring of distribution networks. Advice and 
representation before the competition authorities and courts in cartel, 
anti-competitive practices, abuse of a dominant position and unfair 
competition cases.  Advice on the control of concentrations (conduct of 
feasibility studies, preparation of notification files, negotiation with the 
national and Community control authorities) and on State aids/subsidies. 
 
 

• NEW TECHNOLOGIES AND INTELLECTUAL PROPERTY LAW  
 
Advice and litigation work, notably in IT matters (development and 
integration of software, licenses, assignments and other software-related 
contracts, facilities management, maintenance of IT systems and 
software, software infringment), in the field of new technologies 
(multimedia, Internet, e-commerce).  Creation and hosting of websites, 
affiliation, partnership, online auctions, ASP licenses. 
 

• INTELLECTUAL PROPERTY  
 

Literary and artistic property rights & neighbouring rights.  Distribution 
license, rights of performing artists, infringement litigation.  Industrial 
property, trademark, patent and/or design and model applications, licenses 
and assignments, transfers of technology and/or know-how, trademark, 
patent and/or design and model litigation (infringement, opposition 
proceedings, etc.). 
 

• AUDIOVISUAL AND MULTIMEDIA LAW  
 

Advice and litigation work in connection with the production, publishing, co-
production, distribution and licensing agreements, in France and abroad, of 
motion picture and/or audiovisual and/or multimedia works and related 
agreements.   Navigation of audiovisual and motion picture regulations and 
assistance with financing. 
 

• TELECOM 
 

Legal advice and preparation of applications for telecom operator licenses, 
legal aspects of foreign investments in the telecom sector, link leasing (cable 
and fibre), co-leasing, leasing of capacity, service and/or capacity supply 
agreements and general terms of service and/or capacity supply, legal aspects 
and local loop unbundling.  
 

• COLLECTIVE PROCEDURES 
 

Alert, restructuring and reorganisation procedures, conciliation and ad hoc 
representation procedures.  Court-ordered reorganisation, preparation of 
reorganisation plans, sale and recovery plans, liquidation.  Representation and 
assistance of creditors, company officers (action to make good the shortfall in 
assets, extension procedures, etc.). 

 

Wide network of foreign correspondents  

The Firm has developed a wide network of foreign correspondents in 

most industrialised countries and in certain developing countries. 

ISO 9001  

The Firm was the first Paris law firm to obtain ISO 9001 certification 
back in 1998. 

31, avenue Hoche, 75008 Paris 

Telephone: 33 (0)1 56 88 30 00 

Fax: 33 (0)1 56 88 30 01 

www.bersay-associes.com 
cb@bersay-associes.com 
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