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CHANGES IN DISMISSAL PRACTICES  
 

 September 2006 

 
This summer court session resulted in some surprising rulings 
in dismissal cases that should lead employers to review certain 
practices. 
 

� Settlement: an employee can only validly 
conclude a settlement agreement if he has 
picked up his dismissal letter (sent by 
registered mail with return notice); simple 
presentation of the post office notice does not 
suffice (Cass. soc. 14 June 2006, FS-PB, Sté Novoferm 
France) 

 
An employee was notified of his dismissal by registered letter 
with return notice dated 16 January, which was presented at his 
home address on the 17th.  On the 18th, the employee signed a 
settlement agreement but did not go to pick up the letter from 
the post office until the 21st.  A few days later he went to court 
to seek the cancellation of the settlement.  
 
Previously, the settlement was valid when signed after the date 
of first presentation of the dismissal letter, regardless of when 
the employee actually went to pick up the registered letter.  
 
The Cour de cassation reversed its position on prior case law, 
considering that the settlement was invalid since “it could only 
have been validly concluded by the dismissed employee had he had actual 
knowledge of the rationale for his dismissal by receiving the 
dismissal letter required under Article L. 122-14-1 of the Labour and 
Employment Code.  Whereas […] the dismissal letter was picked up by 
[the employee] […] after having signed the settlement agreement, […] 
that settlement agreement was invalid.” 
 
 

� Economic layoff: the 15-day limitation period 
in which to bring summary proceedings so as 
to contest the procedure for consultation of the 
works council only concerns procedural 
irregularities committed during the course of 
the consultation procedure on the 
contemplated economic layoff plan  

 
(TGI Clermont-Ferrand, summary proceedings, 10 January 2006, 
Comité Central d’entreprise de l’UES Michelin c/ Manufacture 
Française des Pneumatiques Michelin; TGI Versailles, summary 
proceedings, 5 May 2006, Comité d’établissement du Centre Charles 
Nungesser de Thales Systèmes Aeroportes c/ Sté Thales Systèmes 
Aeroportes) 

 
Article L. 321-16 of the Labour and Employment Code, 
stemming from the framework law on societal solidarity (loi de 
programmation pour la cohésion sociale) of 18 January 2005 provides 
for a limitation period for “any action in summary proceedings 
concerning the compliance of the consultation procedure” of “15 days 
following each of the meetings of the works council”.  Two decisions of 
the Civil Courts of Clermont-Ferrand and of Versailles specify 
the scope of application of this shortened limitation period for 
claims. 
 
First, this 15-day period only concerns procedural irregularities 
(affecting for example the summoning of the works council to 
a meeting or the schedule of the meetings), and not 
irregularities concerning the content of the consultation (e.g. 
inadequacy of the information disclosed to the works council, 
inadequacy of the plan to safeguard employment).  For the 
latter, the general provisions of Articles 808 and 809 of the 
Code of Civil Procedure (concerning actions in summary 
proceedings) continue to apply. 
 
Second, the shorter limitation period only concerns Book III 
consultation procedures on contemplated economic layoff 
plans.  The Civil Court of Versailles adopted a solution 
contrary to that of the labour authorities (DGEFP-DRT 2005-
47 circular letter of 30 December 2005), according to which 
this shorter limitation period applies to all consultation 
procedures for the works council (Book III and Book IV).  
 
 

� Economic layoff: new exemption on payment 
of the Delalande contribution if the employee 
opts for a personalized job placement 
agreement 

 
(UNEDIC circular letter no. 2006-15 of 25 July 2006) 
 
Article L. 321-13 of the Labour and Employment Code 
requires the employer to pay to the State unemployment found 
(ASSEDIC) a penalty (called the “Delalande contribution”) of up 
to 12 months salary in companies with 50 or more employees 
and of up to 6 months in other companies when the 
employment contract of an employee aged 50 or over is 
terminated. This contribution is due where the upon 
termination of his employment contract employee actually 
receives unemployment benefits. 
 
Yet there are many ways of getting around payment of this 
contribution.  The Unedic has created two additional causes of 
exemption: 1) Acceptance by the employee of a personalized 
job placement agreement (convention de reclassement personalise);  
2) At the end of that agreement, where the employee has not 
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found employment, and is eligible to receive unemployment 
benefits (allocation de retour à l’emploi). 
 
It should be recalled that the draft legislation “for the development 
of employee profit-sharing and shareholding”, presented on 21 June to 
the Council of Ministers and which should be examined by 
Parliament in the autumn, organizes the progressive phaseout 
of this contribution between now and 2010.  In particular, the 
Delalande contribution should no longer be due for employees 
hired after publication of the law. 
 

� Duty of confidentiality of members of works 
councils: don’t forget to remind them of the 
confidentiality of the information disclosed, 
during the meeting and in the minutes of the 
meeting; otherwise they will be authorized to 
disclose it (Cass. soc. 12 July 2006, FS-P+B+R, Sté 
KPMG) 

 
For members of the works council to be under a duty of 
confidentiality, the employment division of the Cour de cassation 
requires that the employer has indicated the confidentiality of 
the information during the meeting of the works council and 
that this statement be recorded in the minutes of the meeting.  
 
In the case before the court, the employer had not mentioned 
that the information was confidential until after the end of the 
meeting of the works council.  This late indication did not 
operate so as to prevent members of the works council from 
disclosing the information to the company’s employees. 
 
As a precautionary measure, it would be preferable to recall the 
confidential nature of the information disclosed in the 
documents provided to the members of the works council, 
during the course of the meeting and in the minutes thereof. 
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AREAS OF LEGAL PRACTICE 
 

• MERGERS & ACQUISITIONS 
 

Engineering of takeovers and deal structuring, legal due diligence, restructuring 
operations, joint ventures, obtaining necessary administrative permits and 
licenses, drafting and negotiation of documentation (letters of intent,  sale & 
purchase agreements, warranties that assets and liabilities are as stated, bank 
guarantees, shareholders’ agreements, etc.), merger deals, takeovers of 
companies in difficulty or in the framework of collective procedures. 
 

• CAPITAL INVESTMENTS AND LBOS 
 

Representation of investment funds, issuers, targets and company officers, 
during the due diligence, advisory and negotiation processes. 
 

• COMPANY LAW   
 

 “Long-term capital”  transactions, capital increases, issuance of composite 
securities (convertible or repayable in shares, investment certificates, 
priority dividend shares etc.), stock option agreements, company founder 
share plans, temporary business combinations, management fees and cash 
management agreements, changes to charter/by-laws and legal secretariat 
services. 
 

• SECURITIES LAW 
 

IPOs and preparatory work, drafting of prospectuses, legal secretariat services 
for listed companies, relations with market authorities, securities litigation. 
 

• BANKING AND FINANCE  
 

Advice on loan and financing agreements, warranties/guarantees, 
syndication, banking regulations, financing of acquisitions and structured 
asset financing (particularly of real estate).  
 

• COMMERCIAL CONTRACTS / ECONOMIC LAW  
 

Advice and litigation with commercial contracts, i.e. service, sale, distribution, 
concession, franchise, commercial agent agreements, distributor/supplier 
relations, general terms of purchase/sale, commercial partnerships, 
manufacturing and subcontracting agreements, business sale agreements, 
management leases, consumer law, public and private procurement contracts. 

 

• ADVERTISING / MARKETING 
 

Advice and litigation work in advertising and marketing law (validation of 
advertising or promotional campaigns on all media and related litigation). 
 

• LABOUR AND EMPLOYMENT LAW 
 

Advice and litigation work in collective and individual disputes as well as in 
social security law and criminal labour law. 
 

• INTERNATIONAL LITIGATION / ARBITRATION 
 

Advice and litigation work covering all facets of business, company and 
securities law, as well as collective procedures and white-collar crime.  
Representation at all stages of the dispute, from pre-litigation to litigation before 
judicial or arbitral courts, protective measures and enforcement. 
 

• REAL ESTATE LAW 
 
Advice and litigation work in connection with commercial leases, real estate 
due diligences, purchase/sale of property and of preponderantly real estate 
companies, financing of real estate acquisitions. 
 

• REAL ESTATE LAW 
 
Advice and litigation work in connection with commercial leases, real estate 
due diligences, purchase/sale of property and of preponderantly real estate 
companies, financing of real estate acquisitions. 
 

 
 

• COMPETITION LAW (FRENCH AND EU) 
 

Advice and litigation work in respect of industrial cooperation 
agreements and structuring of distribution networks. Advice and 
representation before the competition authorities and courts in cartel, 
anti-competitive practices, abuse of a dominant position and unfair 
competition cases.  Advice on the control of concentrations (conduct of 
feasibility studies, preparation of notification files, negotiation with the 
national and Community control authorities) and on State aids/subsidies. 
 
 

• NEW TECHNOLOGIES AND INTELLECTUAL PROPERTY LAW  
 
Advice and litigation work, notably in IT matters (development and 
integration of software, licenses, assignments and other software-related 
contracts, facilities management, maintenance of IT systems and 
software, software infringment), in the field of new technologies 
(multimedia, Internet, e-commerce).  Creation and hosting of websites, 
affiliation, partnership, online auctions, ASP licenses. 
 

• INTELLECTUAL PROPERTY  
 

Literary and artistic property rights & neighbouring rights.  Distribution 
license, rights of performing artists, infringement litigation.  Industrial 
property, trademark, patent and/or design and model applications, licenses 
and assignments, transfers of technology and/or know-how, trademark, 
patent and/or design and model litigation (infringement, opposition 
proceedings, etc.). 
 

• AUDIOVISUAL AND MULTIMEDIA LAW  
 

Advice and litigation work in connection with the production, publishing, co-
production, distribution and licensing agreements, in France and abroad, of 
motion picture and/or audiovisual and/or multimedia works and related 
agreements.   Navigation of audiovisual and motion picture regulations and 
assistance with financing. 
 

• TELECOM 
 

Legal advice and preparation of applications for telecom operator licenses, 
legal aspects of foreign investments in the telecom sector, link leasing (cable 
and fibre), co-leasing, leasing of capacity, service and/or capacity supply 
agreements and general terms of service and/or capacity supply, legal aspects 
and local loop unbundling.  
 

• COLLECTIVE PROCEDURES 
 

Alert, restructuring and reorganisation procedures, conciliation and ad hoc 
representation procedures.  Court-ordered reorganisation, preparation of 
reorganisation plans, sale and recovery plans, liquidation.  Representation and 
assistance of creditors, company officers (action to make good the shortfall in 
assets, extension procedures, etc.). 

 

Wide network of foreign correspondents  

The Firm has developed a wide network of foreign correspondents in 

most industrialised countries and in certain developing countries. 

ISO 9001  

The Firm was the first Paris law firm to obtain ISO 9001 certification 
back in 1998. 

31, avenue Hoche, 75008 Paris 

Telephone: 33 (0)1 56 88 30 00 

Fax: 33 (0)1 56 88 30 01 

www.bersay-associes.com 
cb@bersay-associes.com 
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