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On February 6, 2008, the Municipal Court of Second Instance (in Hungarian: Fővárosi Ítélőtábla) ruled that the basic principles of public procurement are not applicable to attorneys. The decision, which is a resounding victory for attorney interest groups in their long-raging battle with advocates of the free market, effectively means that, unlike any other providers in the market, attorneys may be granted public funds without first having to participate in anything akin to a meaningful competition.  
In this specific case, the municipality of Budapest hired a law firm to provide certain legal services for a fee of more than HUF 70 million (approx. EUR 267,000). The procedure not being publicized, it is of little surprise that no competing offers were submitted. 
The Government Audit Office (in Hungarian: Kormányzati Ellenőrzési Hivatal), whose task is to supervise government spending, promptly challenged the legality of the procedure before the Public Procurement Administrative Body (in Hungarian: Közbeszerzési Döntőbizottság), arguing that, by failing to hold a public procurement procedure, the municipality had violated Act CXXIX of 2003 on public procurement (“Public Procurement Act”). Citing Article 153 (1) of the Public Procurement Act, the Public Procurement Administrative Body found that the municipality had not been required to hold a public tender. The provision in question stipulates that the legal services provided by attorneys constitute an exception from the general principle that a public tender is required before a governmental body or other public entity engages someone’s services. In other words, attorneys may be hired by public entities without having to go through the motions of a public procurement procedure. According to the Public Procurement Administrative Body, however, by no means did this exception give free rein to the municipality. In fact, based on another provision of the Public Procurement Act, the administrative body concluded that the municipality’s actions blatantly violated the basic principle calling for fair and open competition.
The case was then brought to the court of first instance which upheld the decision of the administrative body, concluding that even if the services at issue were outside of the scope of public procurement, the municipality should have ensured that the competition be fair and open, as prescribed by the Public Procurement Act. The court held that this basic principle would have required the entity procuring the services to at least prepare the groundwork for competition by making public its intention to procure such services, and thus encouraging competing offers. For its failure to comply with said principle, the judges imposed on the municipality a penalty of HUF 5 million (approx. EUR 19,000).
On appeal, the court of second instance, in a final and binding decision, overruled the lower court’s decision, and altered the administrative body’s decision. The judges emphatically rejected the argument that the municipality’s failure to make public the offer constituted a violation of the basic principles of public procurement. In their view, the municipality had acted in perfect compliance with the law.  

Unsurprisingly, the ruling was warmly welcomed by the Hungarian Bar Association (“HBA”). The HBA has long argued that legal services are markedly different from other types of services in that they may not be measured by an objective set of criteria. The organization also contends that allowing for more competition among law firms would be incompatible with the principle of attorney-client privilege, and may also jeopardize the right for clients to freely choose their attorney. 
Others are appalled at what they perceive as an entirely arbitrary distinction between attorneys and other service providers. They argue that attorneys are not distinguishable in a meaningful way from other service providers, and should be subject, like everyone else, to the rules of the market and competition. The National Competition Authority (in Hungarian: Gazdasági Versenyhivatal) (“NCA”) has been particularly vocal in its opposition to the privileged status of attorneys. In 2004, the NCA imposed a fine of HUF 5 million (Euro 19,000) on the HBA for the latter’s policy of prohibiting its members from advertising. The ruling held that such practice ran counter to the principle of open competition and fair market practice. In its rebuttal of the HBA’s argument that liberalization of advertising threatens the right to freely choose one’s attorney, the NCA countered that in fact removing the advertising restrictions would actually increase the information available to potential clients, and would thus facilitate, rather than hinder, free choice. So far, the NCA’s rebuke has not seemed to deter the HBA from persisting in its protectionist stance.

Amendment to the Public Procurement Act is well underway, but those who expect this to change the current exclusion of attorneys from the public procurement rules will be disappointed as there are no plans to deal with this issue. As it is, the court’s recent decision remains the most authoritative guidance on the matter.
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