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New Law on Public Private Partnership in Ukraine

General Issues
The President of Ukraine has signed the Law On Public Private Partnership (PPP Law) which was adopted by the Parliament of Ukraine on July 1, 2010. The law enters into force in three months after its official publication. 

In Ukraine there have already been some efforts to establish sound cooperation between the state and private investors in order to boost development and modernization of the important areas of Ukrainian economy. Some important projects which mostly based on concession contract as their legal ground were implemented in road reconstruction, telecommunications, etc. However, the example of highway Lviv-Krakovets reconstruction showed that one can hardly call the Ukrainian PPP experience to be particularly successful so far. Public private cooperation on local level seemed to be slightly more effective, in particular in such areas as water supply, energy supply, housing and community amenities. Some local city councils have even adopted the rules to regulate the relations with private investors. Most local authorities still remained passive though and never concluded PPP contract in any form. In this context and furthermore in the light of upcoming EURO 2012, the need for state legislation to implement a unified legal act that would serve as clear framework and encouragement for further development of the cooperation was rising.

The law regulates cooperation between the State and private partners, sets out the procedure for preparation, execution and termination of PPP contracts, and establishes guarantees for parties to these contracts.

The new law allows Ukrainian and foreign business entities, individual entrepreneurs, and group of such entities to act as private partners in cooperation with the government. 

PPP contracts may be concluded in the form of concession, joint activity, product sharing and other forms in different economic areas, including construction of roads and infrastructure engineering, purification of water, tourism, supply of electric energy, health care, property management, etc.

The law comprises the list of the basic principles for PPP among which are equality, prohibition of discrimination, distribution of risks, procedural transparency. 

Main Stages of PPP Project
Below we also provide charts for two main stages of a PPP project:

(i) decision on PPP project;
(ii) tender for private partner. 

As a general note, the peculiarities of both stages depend on what objects are considered to be part of the PPP projects. In general, PPP on objects of state property are subject to approval of the Cabinet of Ministers of Ukraine or special governmental body, which is supposed to be established for administration of PPP projects within 3 month after the law comes into force. The local authorities decide on objects of municipal property. The special body authorized by the Council of Ministers of Autonomous Republic of Crimea (ARC) decides on PPP projects as regards to the objects that belong to the property of the autonomous republic.

Decision on PPP Project Scheme
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Public Tender Stages Scheme
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Note: Further detailed procedures on decision on PPP project and public tender for private partner are to be developed by the Cabinet of Ministers of Ukraine within 3 month after the PPP Law comes into force. 

Guarantees
Importantly, private partners are guaranteed: 
· Equal rights for foreign and Ukraine business entities;

· Formality of conditions for their activities and non-interference by public and local authorities;

· Right to compensate for losses in case of price fluctuation; 

· Right to claim damages for illegal decisions of state and local authorities; 

· The right to claim damage for breach, failure to act, or underperformance by public bodies and local authorities under the PPP contract.

The law establishes national treatment for investments and other business activities of foreign private partners. 

Conclusion
In conclusion, it may be stated that the PPP law is obviously a positive step for the development of cooperation between the state and private investors. Since the law provides for general framework of such cooperation, there are still some open issues which need to be clarified. The further implementation and practice will hopefully provide necessary further guidelines and greater legal certainty. 

Should you have any questions in connection with the subject matter of this letter or require any further information, please contact Oleh Malskyy, Partner of AstapovLawyers’ Corporate Law, M&A, PPP Practice at malskyy@astapovlawyers.com or on: +38 044 490 70 01, +38 (067) 441 36 97 or Volodymyr Yakubovskyy, Senior Associate of AstapovLawyers’ Corporate Law, M&A, PPP Practice at yakubovskyy@astapovlawyers.com or on: +38 044 490 70 01, +38 (067) 442 78 83.
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