TENDER OFFER RULES – TURKEY

On 2 September 2009, the Turkish Capital Markets Board (the “CMB”) promulgated a new set of rules on tender offers relating to public companies.  The new tender offer rules replaced the earlier CMB regulation on the matter, and introduced important changes on mandatory offers, terms of offers, minimum offer value, payment of consideration, voluntary offers, rules, procedures and principles to be complied with, and so on.

This article summarises the CMB’s new tender offer rules of 2 September 2009 as published in the Tender Offer Communiqué No. IV/44 (the “Tender Offer Rules” or the “Communiqué”).

A.
MANDATORY OFFERS

Introduction

The Tender Offer Rules provide a requirement that a general offer be made by a person or group of persons acting in concert who obtains, directly or indirectly, management control of a Turkish public company by way of acquiring certain class of shares through any means.  For this purpose, control is defined to mean the holding of shares carrying 50% or more of the voting rights or share capital of the target company.

In addition, regardless of the 50% threshold, if the purchaser or persons acting in concert with it obtains the right/power to appoint or nominate the majority of the board members of the target through acquiring privileged shares, then the control shall be deemed to be obtained, and consequently offer must be made to the other shareholders. 
No Offer Required In Certain Circumstances

The Tender Offer Rules enumerates a number of circumstances in which the tender offer requirement will not arise.  These are as follows: 

(i) if control is acquired following a voluntary bid to all shareholders of the target company;

(ii) if control is jointly (equally) shared
 with the shareholder who controlled the target prior to the acquisition;

(iii) if an existing shareholder, or persons acting in concert with it, controlling the target through privileged shares acquires an additional stake which results in owning a shareholding or voting rights of 50% or more in the target;

(iv) if shareholding of the existing shareholder controlling the target decreases under 50% and then increases above 50% with further acquisitions provided that control is not taken over by any third party during this change in shareholding; and
(v) if the controlling shares or voting rights are obtained as a result of transfer of shares within the group controlled by the same person or entity.

Offer Price/Consideration 

By way of consideration, the offeror may offer securities, cash or a combination of both.  Cash consideration must be made if holders of shares of the target company require so.  Where the consideration offered by the offeror consists of securities alternative, they must be listed securities admitted to trading on the Stock Exchange.
The offer price must not be less than the highest price paid for the same class of shares by the offeror within the six month period prior to the date at which the obligation to make a bid is incurred, i.e. acquisition date, (including the price paid to the seller in the share purchase transaction as a result of which the obligation to make a bid is triggered).
Price adjustments, earn-outs, additional payment options/schemes, and other similar elements that increase the original purchase price paid to the seller will be taken into account in determining the offer price.  If the offer price cannot be determined based on the foregoing, the CMB may ask a valuation report on the target in order for the offer price to be determined.
In the case of indirect change of control in the target company triggering the tender offer, the offer price must not be less than the greater one of the following: 
(i) the price determined in expert valuation of the target (the price paid for the parent company shares will also be considered);

(ii) the highest price paid for the shares of the target company by the offeror or any person acting in concert with it, within the six month period prior to the date when an announcement is made of the acquisition of shares of the parent company;

(iii) average daily traded price of the target company within the six month period prior to the date when an announcement is made of the acquisition of shares of the parent company.

Where the target has more than one class of shares, the offer price to the holders of the remaining (other) classes of shares must not be less than the greater one of the following: 

(i) the price determined in the valuation report considering the different (comparable) privileges among the classes of shares;

(ii) the highest price paid for the remaining classes of shares by the offeror or person acting in concert with it, within the six month period prior to the date when an announcement is made of the acquisition of the target;

(iii) if the remaining classes of shares are trading on the Stock Exchange, average daily traded price of such shares within the six month period prior to the date when an announcement is made of the acquisition of the target.

In case the share purchase price in the original transaction triggering the mandatory offer is agreed in foreign exchange, the offer price in TL will be calculated pursuant to the foreign exchange rate being higher (as announced by the Central Bank) of (i) as at the date of acquisition of the shares triggering the offer and (ii) as at the preceding business day of the commencement of the offer period.

Required Increase in Offer Value

If, after the announcement of offer price and before the offer closes, the offeror or persons acting in concert with it purchases shares at above the offer price, the offeror is obliged to increase its offer such that it is not less than the highest price paid for the shares so acquired.

Equal Treatment

All shareholders of the target company of the same class must be afforded equivalent treatment by the offeror. This principle is not detailed under the Communiqué and its implementation yet to be seen by the CMB’s practice. Under this principle, it should not be permissible to offer major shareholders forms of consideration which are not available to persons with smaller stake.

Timeline and Procedures

The Tender Offer Rules states that mandatory offer application must be filed with the CMB within six business days upon the acquisition of control.  The offer period must commence (the offer must be launched) within 45 business days of the acquisition of shares triggering the offer.  The offer period shall be minimum ten and maximum 20 business days.

The Communiqué sets forth detailed disclosure requirements prior to commencement of the offer, before it closes for acceptance, and subsequent to the completion of offer period.
Grounds for Waiver/Exemption
The CMB has power to waive the mandatory offer requirement. The Communiqué describes a number of circumstances in which the CMB may be prepared to grant a waiver/exemption, which are normally as follows under the Communiqué: 

(i) in cases where the target company is in such a serious financial position that the acquisition of control (through new shares or existing shares) would save or strengthen the financial position of the target.  The CMB will normally waive the requirement if it is convinced about the target company’s financial position through an independent financial adviser report. The CMB may also ask capital/fund injection into the target;

(ii) the person or persons acting in concert with it undertakes the disposal of, or disposes, the portion of shares giving the control of the target company.  During this period, no change must be made at the board of the target;

(iii) if change of control in the parent company level does not aim the change of control in the target, the CMB may waive the offer requirement.  In such case, the CMB will take into account that (a) the target company represents less than 10% of balance sheet of the parent company, and (b) the target does not occupy a significant role within the operations/activities of the parent;

(iv) waiver will be granted in case of sale of the shares in the state-owned companies that are in the government’s privatisation portfolio.

B.
VOLUNTARY TENDER OFFER 

Voluntary tender offers may be freely launched by the shareholders or third parties for all or part of the shares of a public company.

The offerors are free to launch a partial voluntary tender offer for the specific class of shares and/or certain number of shares within a class.  If the offeror exceeds the 50% threshold or acquires control of the target through the acquisition of a specific class of shares, the mandatory offer needs to be launched to the shareholders of other classes.

Offerors who have attempted to make a voluntary tender offer may withdraw their offer until the actual launching date of the offer.  Voluntary tender offer must be launched within six business days upon the CMB’s approval and the tender offer period must be between ten to 20 business days.
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� Equal sharing is defined as being represented equally at the board level





